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Explanatory Not* 

This Appellee's Appendix luis been prepared and will 
1 m* tiled in accordance with the Order of the Court of 
Appeals (per Judge Oakes), dated September 125, 1974. 
For ease of reference, this Appendix has been paginated 
beginning with 1084a, since the Appellant s Appendix 
covers pages la through and including 1083a. The deposition 
of Ilcrliert Krilen was not marked as a trial exhibit; but 
the letter of transmittal from Delaon & Gordon, Laqa., 
trial counsel for defendant Ancorp National Services, Inc., 
nhows that the deposition was submitted by the defendant 
Tor the District Court’s consideration. A memorandum 
from the Government’s trial counsel to Judge Bonsai was 
itllixed to the copy of the Newborn deposition submitted to 
the District (’ourt (1090a). It indicates that the portions 
of the Newborn deposition deemed relevant by the Govern 
incut were so marked in the transcript, as the Court had 
directed during trial (38l’a-383a, 1080a). 












CERTIFICATION BY FEDERAL TRADE COMMISSION TO ATTORNEY GENERAL OF VIOLATIONS OF 
CEASE AND DESIST ORDER (Latter of December 12, 1969j_ 


Federal Trade commission 

WASHINGTON. 0. C. 20530 
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IUL MA *'J HUON 

CHAlitv » N 


np^ 7 0 irir» - 
L»u.j loo.ji 

Honorable John II. Mitchell, 

The Attorney General, 

Department of Justice, 

Washington, D. C. 20530* 

Re: ARCOR? National Serv ices, I nc., 

" FTTrerr^ ocT : a t ~TTo7 7 j95 . 

Uy dear Mr. Attorney General: 

Pursuant to the orovisions of Section 16 of the 
Federal Trade Commission Act, the Commission hereby certi¬ 
fies the facts of violations of its order to cease and 
djsist in the above-captioned matter. This certification 


and employees, and other persons with which it is associated. 

The Commission has reason to believe, in certifying 
these facts, that AIICORP National Services, Inc., has 
violated provisions of the Commission’s final oraer, and^ 
therefore recommends that appropriate proceedings be insti¬ 
tuted for the recovery of civil penalties and certain equi¬ 
table relief, as provided for in Sections 5(1) and. 9 of the 

Federal Trade Commission Act. _ _ _, 

”***=-'- ” •) 

The proposed suit results from original proceedings.;. 
instituted by the Commission under Section 5 of the r j- ' *.v. 

Federal Trade Commission Act against_defendant for its-: 
inducement and receipt of promotional allowances from com-; . 
tain suppliers in connection with the resale and dis^—g ***■ 
tion of such suntiliers' products on or through defendant 3 . . 
newsstands. Th*e~ Commission's cease and desist order became . 

final by operation of law on May 13, 196-f. j-t pronit.,,-;; __■ 

defendant - 

•'in connection with the purchase in commerce ft *+• u “- 

* * * of products for resale on newsstands , - 

* * * from: [r]eceiving, or inducing and ■ / £ / / /~y o~ 

receivlng, or contracting for the receipt or f , • a 
anything of value from any of their suppliers 

as conoensation * * * for display or promo-?. 

tional* services or facilities furnished by A ; ULU AO iwOa . , 

or throueh [defendant] in connection with, ( 

the processing, handling, sale, or offerin g j _[‘-- 

rf* __ 
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• J o* 


an II. MItshell. 


Page 


for rale of oroducts purchased from any of their 
sunrliors, whan l defendant ] i:now[sl or should 
know"that such compensation * * * is not affirn- 
ativolv offered or otherwise made available on 
proportionally equal terns to all [its] Ov.her 
customers competing with [defendant] in the sa_e 
and distribution of such suppliers' products. 

Defendant is 090 of the largest operators of retail 
newsstands in the United States. Of the more ^han -00 
newsstands ooerated throughout the country by this conj¬ 
oin v, approximately ?b0 of such stands are located tn- 
New* York Metropolitan area. Through economic leverage, 
this newer buyer has been able to induce and receive dis¬ 
criminatory promotional allowances from Hew fork City s 
three largest newspapers, the uew York ii...ei^ the —-—- 

and the post, which totaled over •'50,000, annual-j 
the past five or six years. Such practices °; de*enGan 

the sub • ecr. of several newspaper articles in u..a 
- : i .Tcurnai and the Pew York Time s, and a formal 

" " - ' 1 /~» i M A v > Q**’ r ' . • *' n T . 


U P ; utr--- -t • C":-:— ana une j. - v - -- ; ‘-: P 7 Q ' 

investigation by -he Commission in bepte—oe*, -✓ /• 


Ctre» 


•s investigation adduced evidence indi- 
tine the Commission's order Decame i^nal 
ndant was party to an agreement with 
for Daying to defendant a cxscr~r.ina- „■ 
.20 tier month for premotion and aisn_ay 
the handling and sale of the :.ew .or-: ^ 
stands in Mew York and in other parts 
3 . Defendant continued to receive sich 
til June, 19o?, when the Ill 
allowance arrangements. 


.07 




The’ Commission 
eating that at the 
(May 13, 1964) defe 
the Dev; York Times 
allowance of 32,5b? 
in connection with 
on defendant's news 
of the United State 
monthly payment 3 ur. 
terminated the said 

Other evidence produced at the Commission's ir.vesti- 
r-ation showed that defendant exacted similar promot_o..^l 
monies frSi the Dew York Daily Yews from June, 196*, until 
March, 1969, in the amount of .32000.00 per non-h, ana .. .. 
th° New York Post in the amount of 3500.00 per 3100 

July, 1964, until July, 1969. b ?^ h 0 ^ s J'^^Jtive‘' 
and Post terminated payments on their own ini native. 

Defer a ant* 3 flagrant conduct in violating the Ccmris- 
••ion's ordsr is vrell documented. Complete details o. -his 
conduct arc contained in a trial memorandum accompanying 
this Jotter and substantiated by aocumen«a .j and other 
evidence referenced therein. 
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fen or able John N. Hitchell. 


Page 3. 


Transmitted herewith are the following: 


1 . Original and six copies of the draft 
complain-. 

2. Original and three copies of the trial 
memorandum in support of the complaint, to 
each'of which is attached copies of the 
following: 

a. Transcript? in three parts of the 

Commission's Investigational Hearing. 


b. Exhibits 1-7• 

c. Commission’s Investigational Exhibits 
1 through 61. 

d. Investigational Reports 1 through 6. 


In adaition to seeking the recovery of civil penalties 
for violations of a Commission order, this case is also 
buing certified to obtain equitable relie^ in th- -orn o_ 
an injunction commanding defendant tof uture compliance 
vilh the order to cease and desist. This relief _s es¬ 
sential to insure that this natter remains v^itnin the 
District Court's continuing equity jurisdiction fo. po.s.b., 

cr-tempfc proceedings in the event the ^orm-ssion ^ im * 

c.cer is igain violated by defendant. 

The Commission would appreciate being informed when 
the recommended case is filed or of other action that the 
Departi nt may take with respect to this ratter. .<e will 
j"! pleased to furnish any additional assistance the 
bo necessary for the processing and filing oi this action, 
in connection with the meetings held earlier this year 
is tu •% K-ititrnst Division, Commission attorneys j amili*. 
with the facts in this case are available to handle or to 
insist Department of Justice attorneys in the preparation 
and trial of this suit. 


By direction of the Commission. 


Qja ^ 

Paul Rand Dixon, 
Chairman. 


Enclosures. 
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UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA, 


Plaintiff, 


ANCORP NATIONAL SERVICES, INC., 


■ Defendant. 


^ n ^ 1 ’ 

U D. OF N. Y. 

JUL 10 1JJ73 


u _h ! 

, - " [ ~ - A- 

Id - 

: 70 Civ. 5770 DSR 


June 7, 1973; 

2.30 o'clock p.m. 


Deposition on behalf of Plaintiff by 
ROY I. NEWBORN, taken by Plaintiff, pursuant 
to Notice dated May 30, 1973, held at the 
offices of the United States Court House, 
Foley Square, New York, N. Y., before 
Nan Schwartz, a Shorthand Reporter and 
Notary Public of the State of New York. 
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APPEARANCES: 


PAUL J. CURRAN, Esq., 

United States Attorney, 
Attorneys for Plaintiff; 
By: GERALD A. ROSENBERG, Esq., 

NAOMI L. REICE, Esq., 

Of Counsel. 


EUGENE F. ROTH, Esq., 

Attorney for Defendant, 
230 Park Avenue 
New York, N. Y.; 

By: EUGENE F. ROTH, Esq., ' . 

GEORGE HALPERN, Esq. , •• " 

Of Counsel. 
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STIPULATIONS 

IT IS HEREBY STIPULATED AND AGREED 


4 by and between counsel for the respective parties 

5 hereto that the sealing, filing and certification 

6 of the within deposition be waived; that such 

7 deposition may be signed and sworn to before any 

8 officer authorized to administer an oath; that 
8 all objections, except as to form, are reserved 
JO to the time of trial. 


11 


12 


13 

14 

15 
18 

17 

18 
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20 
21 


UNITED STATES ATTORNEY 1 
SOUTHERN DISTRICT OF NEW YORK 

I July 19, 1973 

, ^ DATE: _____ — _____ 

TO: Hon. Dudley Bonsai 

HUH: Gerald A. Rosenberg 

_For Your Infamatlcn 

_Approval / Signature 

___ p«r Conversation 

_Hots and Return 

Rote end File 

j _____ Plepee Reply (eopqr to ne) 
_Report Astlu Taken 


Please rend Till of trans- 


v ;< j**.* ... •• ■ ‘ - matfit hiarkcr ton'* r * . 

23 / . . . . -i ■>!,-> . 

••• • • or vf\-K C> t. 


<v•’ 
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I NEWBORN, called as a witness, 

being first duly sworn by the Notary Public, 




21 

... • * 22 


testified as follows: 

EXAMINATION 
BY MR. ROSENBERG: 

q Where do you presently reside? 

A I reside in DuncansviUe, Pennsylvania. 

Do you want my home address? 
q Yes. 

A Town House 7, RD 2, DuncansviUe, 

• f •" 1 

Pennsylvania, 16635. 

o Are you presently employed or self-employed? 

A I am president of Newborn Enterprises, 

incorporated. That is the major firm that I am 
with. 

q What is the nature of that firm's business? 

A We are wholesale distributors of newspapers 

magazines and paperbacks, generally in central 
Pennsylvania. 

Q could you describe the approximate limits 


n A 1 


e r\ i*' 1 ■ 


_ . . . . W* %-**••• 
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Q Does your news agency own any retail 
outlets where magazines or newspapers are sold? 

A The agency does not. I am president 
of another company that does. 

Q What is the name of that other company? 

A The Book Store, Incorporated. 

Q Where is its principal office? 

A 808 Green Avenue, Altoona, Pennsylvania. 

Q How many retail outlets does The Book Store 

own? 

A Two. * , 

* t . 

Q Where are they located? 

A One is in 808 Green Avenue and the other is 
in Grant I’laza, Huntingdon, Pennsylvania. 

Q What: articles are sold at these two 
retail outlets? 

A Every magazine, newspaper, paperback that 

we distribute is represented in those stores, every 
title. 


Do you carry any newspapers published in 


v:.'the,, .t$*w.vlEprk iCi-ty-rtfrciaajt;*ititer:>f .tbds« r 

' ^ew York'tfi’try ^ ’catry r ‘tike New" *** 
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Daily? 

A They put out a weekly newspaper now that 
is published by -chem. I think it is called WWD. 

Q In the course of your business trans¬ 
actions at the Altoona News Agency do you have 
occasion to deal with the American News Company or 

Ancorp National Services, Inc.? 

A Not at all. 

Q How long have you been associated with 

the Altoona News Agency? 

A It will be five years July 1st of this 

year. 

, 0 , ^ 

Q Have you always been president of the 
company? 

• i * • <" ' 

A Yes. 

Q What did you do prior to becoming president 

of the Altoona News Agency? Could you briefly 

summarize your working history? 

A Yes, in 1937 I joined the Herald Tribune 

in the circulation department as a city inspector and 


l,eft, ; the' rald Tribun$ *ib >' 

almost twentv vears later, to become circulation 






1 

2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 

, • t 

• f* r,'V ‘ 

•*• .i • 

23 
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York Post for approximately four years up to about 
1901 when I rejoined the Herald Tribune as its 
circulation director. I stayed with them until 
1964. 

I then left them on July l f 1964 to 
become the circulation director of the Boston Herald 
Travel Corporation and stayed with them until 1968 
where I then made the purchase at that time of the 
Altoona News Agency. 

Q During the period of your first employ¬ 
ment by the New York Herald Tribune for the years 
1937 to 1956, approximately, were you familiar with 
the means by which the Herald Tribune sold copies 
of its newspapers in the metropolitan New York area? 

A Very well. 

q Could you describe the process of the 

sale and distribution during those years? 

A There are ♦•wo methods of selling a 
publication in this market. One is a direct means 
where the publisher, like the Herald Tribune and 

; .direQtiy'~. v.• 

re'err* bn 'aV lndireft 'blk'sSW Whe*e ’"tlfe 

■ -i 


I 




•11 to •>. - 


1 T •> — 


in l « L‘ V /.M« I4« J 4i v. 


fa-;**' VffMk : V. 


<!. 
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sell to the retailer. 


q Can you recall the names of any of the 
retail outlets or chains of retail outlets with which 
the Herald Tribune dealt in those years; namely 


1937 to 1956? 


A Union News Company , Garfield News Company, 
Eastern News Company. I would say they were the 
principal people that offhand I remember at this 


moment. 


MR. ROTH: What years did you say? 

MR. ROSENBERG: 1937 to 1956. 

Q Were you familiar with the business 
arrangement that existed between any of these chains 
retail stands and the Herald Tribune? 

A I would say that any area that would be 
my responsibility I would be familiar with. Up to 
1957 I was the city circulation manager so that I 
would say that I would be familiar with following 
the instructions of the director of the department. 

Q Who was the director of the department 




I was appointed by Richard Pinkham as city circulation * 
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2 date of that at this point. 

q As city circulation manager in the last 

4 year of your first tenure with the New York Herald 
Tribune were you familiar with the basis that the 
Herald Tribune dealt with each of these retail news 


outlets? 


Yes, I would say it was my responsibility, 


I would be. 


q Could you describe the business basis of 
these relationships between the retail outlets and 
the Herald Tribune? 

A Could you be a little more specific? 


Are you talking about the ones we 


mentioned? 


the chains. 


Union News, Garfield News, Eastern News, 
Right. We delivered to them either on a 




a • . 

•*./% , > *:; 


•w 

direct or indirect basis. Where our driver 

19 

delivered to Garfield and American News we had a 

2 ° 

oink slit> procedure or receipt. I do not think 

21 

v. •• .• Co.dld'.you:•d^'snctit>eVlM>w,.the V* 

W * * ++ %» r ^ ^ ^ 


ft* ;.y.r?^>'?; *§1 
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Newborn 

1 Ten he deliver., . certain of P*P«° « hich 

_j- He WOUIO 


9 

7 

• 

10 

11 

11 

13 

14 

15 

16 
17 
16 
19 
90 
21 


when ne - 

were generally required by the stands. He wou 

written by number and by letter. It -as lust as 

v 14 and a number and also written 
you write a check, 14 and a n 

by the word fourteen. That slip at the end 

evening would be turned in by the driver as if he 

-h a cash payment for the papers, 
had collected cash, a casn p y 

Where a driver would collect on his 

entire rout, it was the edlti ° n8 

he would cos,, up to the cashier, give to the 

. oink slip which would repre¬ 

cashier money and the pin 

„ he sold for that 

sent the exact amount of paper 
night. 

q there any indication on the pin 

_. oe rs were returned by the news- 
slip of how many papers wei 

stand, dealers iron the day before? 

* yes, there was. *• # 

. t did represent the net for the two- 
return column so it did P . 

in some cases that si p 

day period, 24-hour period. 

^ _ \, the. . . 


i 


* I 

I \ 

i 


i 


i 


i 


34 


"V -j 




i 
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ye., and submitted. We charged beck 


. | 

to Union News. 

q „ ow frequently did the Herald Tribune bill 

any of the retail outlet chains. 

_ . News < Garfield News 

Union News, Eastern News, * , 

or any other, that you can recall? 

x had a weekly billing .y.tem. 1 do 

know w. went to a monthly .y.tem, but X could not * 

t .U you or define the exact period. X think we 
went to the monthly .y.tem when w. went over to a j 

computer. Generally, it wa. on a weekly ba.i.- 

q while you were Hew York City circulation ( 

manager of the Herald Tribune in the middle 'SO. it 

wa. the practice of the Herald Tribune to bill each . 

of the retail new. outlet chain, on a weekly ba.is? 

A *es. 

q the b..i. Of the bill the number of 


copies delivered to the stands? 


MR. ROTH. Doe. that apply to all three 


. .. V ..W . ,.,.j<-v'Ve’'' W.vsi '«hibn Kewe?'-; 

\ *•* , '• . • •• , * 
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' 


wholesale or direct deals, yes. 

MR. ROTH: Eastern used the pink slip 

method? 

THE WITNESS: Eastern, I do not think 
used it. They paid cash. 

bail; 

Q Mr. Newborn, the bai® of the bill which 
the Herald Tribune tendered to Union News Company 
was that based on the number of copies delivered to 
the stands less the number returned times some fixed 
price per copy of the newspaper? 

A Yes. The bill rendered was for the 
number of papers totally received and for which we 
had attached with the bill the pink slips to support 

that billing. I do not remember whether the returns 

• • *• 

were listed on that bill, but certainly the net charge 
was for the net papers sold. 

Q The price to Union News was a fixed cost 
per paper times the net number of papers delivered to 
Union News, is that right? 



That is correct. 


*bdl.U*9.- f>raafri^-*fc*bKbh*.Hex*!* 


■ wklM S. « «»• 


A ^ » J W 

1 »■' I, . •* . • '• ' '**• * •’ •. * • 


. s ■ [ *' o. '!•- » 


?■* . . *• •'*••• i* • * 
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Except for the pink slip it was not 


3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 


‘in¬ 


different. 

q The pink slip was only used with Union 
News and Garfield News? 

A He brought up the Eastern News. The t 

Eastern News, when I spoke about them before, if it 
was delivered at night, night papers were a cash 
basis. Papers that are delivered in the morning 

are dropped at the location. The account is not 
opened and for that reason the driver would have to 
return to that location and pick up a pink slip. 

At times the pink slip was sent to us by the location. 

In the case of Eastern News we would bill 
them for their morning papers as we billed any other 
dealer. At night, of course, everything was - ( 

the pink slip was received or cash was received; 

whatever the account was. 

q Do you recall the price per copy of 

daily Herald Tribune that was charged to any of the 

j, retail outlets in the years when you were the city 

n 

... 14 . different papers here. 1 u,** cuu. *■*+-«.*■* W'. •• : 


, s'*. ; • * •* **’ • 


s> 


><r 


Q 

A 

Q 

A 

Q 


i J 


i i 


i 


* * 

> i 




i i 


I 
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I think in the eastern field it was $3.80. That is 

why I am a little confused. 

q The price you just quoted/ whether it 
was $3.75 per hundred or $3.80 per hundred, was that 
a price that was uniformly charged by the Herald 
Tribune to all of the retail chain outlet? 

A In the city zone? 

Q In the city zone. 

. t • 

A It was. 

q In the years when you were city manager 

of circulation for the New York Herald Tribune was 
there any price allowance agreement with any of the 
retail newsttands outlets? 

A Absolutely not. 

Was there any price concession? 

i 

Absolutely none. 

Was there any retail display allowance? 

Absolutely none. 

Was there any agreement however 
designated with any of the retail newsstands provid- 

’»* .^7'" * • v ' " 

23 ^ 

■ 24 - ••• 


1 

2 

3 

ft 

• 

7 

3 

• 

10 

11 

12 

13 

14 

15 
13 
17 
13 

19 

20 
21 
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service? 


3 


V 

OH \T 


4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 
1$ 
16 

17 

18 
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Absolutely none. 

I believe you testified that in approx¬ 


imately 1956 or 1957 you left the Herald Tribune 
to go to the New York Post? 

A Yes. 

Q What position did you occupy? 

A Circulation director. 

Q Did you hold that position for the entire 
period you were employed by -he Post? 

A Yes. 

Q Could you describe how the Post sold or 
distributed its papers in the New York metropolitan 
area? 

A The Post had a wider range of direct 

delivering because an afternoon newspaper necessicates 
that type of delivery. We‘redelivered to the stands 
with our own drivers, a far greater area, the driver 
would accept a pink slip or the net amount of moneys 
supporting his sale and the credits that he gave for 


.* * •. J -;*V* r w ~..sys.ivM -th.a t . <the . •., .. < 


j • r ■ 











'.v »rrj 
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, stands outlet in th„ New York City area, to the best ^ 

of your recollection? k 

A Except the news. There we received j 

4 S money instead of a pink slip. Otherwise, we ; 

, received cash from everyone. l! 

q was the pink slip system that the New York N 

f Post used in the years 1956 through 19:0 essentially ! 

t the same as the pink slip system that the Herald j 

Tribune used during a slightly earlier period? I| 

10 li 

% 

A Yes. j' 

" 0 DO you recall the price at which the New 

York Post sold copies of its papers to retail news ( 

" outlets in the years when you Were in the circulation 

1« I 

department there? f 

W • A to the best of my knowledge it was $3.80 

1# ! 

per hundred copies. 5 

q Was this a standard price, a uniform price, 

It 

charged to all retail news outlets? 

19 

A Yes- 

90 

q Can you recall the names of any of the 

*1 * 4 . * e 9 * ym • , 


n 


• f i 

• *• of *i 


W •• 

* • j >••••« 


. *•.». 'V.. ..V .i~ 
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Did it also deal with individual 


proprietors of newsstands who were not members of 


OtANT 


stands? 


\ « A Of course. 

• ' \ — 

3 g Q In the period when youwere at the Herald 

7 Tribune up until 1956 did the Herald Tribune also 
9 cause its papers to be sold to individual proprietor 

9 newsstands as well? 

10 A Yes. 

jl q Returning to the New York Post, were there 

12 any agreements with any of the news stands outlets 

13 that were in the nature of price allowances cr price 
^ concessions from the New York Post? 

15 A None; absolutely not. 

Q were there any retail display allowance 

16 

1? agreements with any of the newsstands outlets? 

A Absolutely none. 

16 

Q Were there any agreements however 

19 

designated or denominated by the retail stands out- 
29 

lets by which the retail stands outlets were able 

to buy the New York Post, from the P,Q&t for ,les*: ; fchfn 
| igSrvS M. *- 4 'V*- A 

„ . . the scuiiuara .amount. or. money in s 3 nsicieratiop tor 


.\?yi 


'**'**M-y. 






V 
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2 A Everybody p"\id the same price. 

I 3 

3 Q During your tenure at the New York Post ><1 

4 did you have occasion to meet with any of the ^ 

5 executive officers of the Union News Company? jj 

3 A Yes, both officially and unofficially. jj 

jj 

j Q Who were those people? Who were the | 

• executive officers of the Union News Company whom 

1 

9 you had occasion to meet either officially or un- 

10 officially? 

A Henry Garfinkel, Bill McCollough. j 

q To you know the positions that each of 
these men held in the years or the approximate respons- 

I 

ibilities that they had? 

A Henry Garfinkel was president of the Union 

15 

News or American News. 

15 

^ Bill McCollough, I do not know whether at j 

w that time Bill was vice-president, but I do know he 

was Henry's number one assistant. 

19 

Q Were there any other officers or executives 

20 

of Union News that vou came to meet during your years 

21 

v : ..; */• •. t '•$>$£?«'* 

t mwA.iy. ; exec;m,xyei#.-ot-thP-hiuon-.^uws o^ <uuor.fgan. : Ney.y-.: J :. ; v. 
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11 T — " - — nt. at this moment recall of 

knew well. i Cv " 1 — 

American or Union. Za*^- 

q Can ycu. r=msnber the circumstances of any 

meetings with Mr. I*=^-nkel or Mr. McCullough during 


these years? 


Any me*- 


Yes. 


Yes. 


r.eA-.ri? 


q Could jc- recall any meetings that dealt 

with circulation ra-ers or anything else within 
your jurisdiction? 

A I cannon ne specific. I do know that we 

often discussed the possibility of retail display 


allowances. 


When you say we, whom do you mean? 


Who are you encompassing by that pronoun? 

A I did have a discussion with Henry some- 

wheres in that area. It was a very friendly one 

19 

and I did take it up with the publisher. 

20 

q The publisher of the New York Post? 

21 . . , ......... 
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2 circumstances of your discussion with Mr. Garfinkel 

3 about the proposed retail display allowance? 

4 A I do know this: This did become an issue 

5 or a discussion since it appeared that our competition, 
• when I say our, another paper or papers in New York 

7 had come to some type of agreement. Financially we 
I felt that the New York Post could not afford any 

9 consideration and we didn't even entertain it. I did 

10 take it up with the publisher. 


11 Q Mr. Newborn, may I interrupt you for a 

12 second. To make the record absolutely clear, I 

13 believe you testified that it came to be your under¬ 

go Vile 

14 standing v.hy you were at the Post that some or all 

15 of the other New York City newspapers had reached 

18 ** agreement with the Union News Company for a retail 
l 7 display allowance? 

IQ A It was my belief that there was some dis- 

ig cussion on other newspapers paying something. I can- 

20 not be specific. 


Did you at that time have any knowledge of 


22 i^fcing.’iret*4r L^tfsplayv.*H©wan 6e agreement 1 ' between. 
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, i think in those words v*s discussed it as an | i 

* i 

. advertising allowance. There was a discussion i 

4 where a couple of other papers, the Times and the 

News, hrd come to sons rhnd of an arrangement. 

5 

q Can you rener-ber any sc-ecific meeting 

• * 

qj. conference or telep~ie call or exchange of , 

letters with other newspapers regarding an advertis- 

ing allowance or a price allowance or a retail dis- 

9 

play allowance with Union News? 

10 c 

A No. I iricht be unfair to say I did not, i 

II 

bu*- I cannot recall specifically that I discussed 

12 

this with the other papers. 

13 

Q How did it come to pass that you dis- 

14 

cussed this question with a representative of Union : 

15 I 

News? Did you approach Union News on behalf of the 

18 1 

New York Post to discuss a retail di> play allowance? 

17 

A Never to give money away. 

18 

Q What were the circumstances surrounding 

19 

whatever discussions you did have with the Union News 

20 

officers or representatives? 

21 
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A I assure you I did not. 


By a process of elimination can we say 


5 that Henry raised it? i j 

# A I think so. 

i 

7 q What did he propose to you? j 

A For some advertising services, display of 

s 

, placards and advertising materials he wanted some j 

I0 additional money. That is, advertising and display 

u materials for the stands. 

Q can you remember the approximate time 

„ when these discussions with Mr. Garfinkel took place? 

A No, I cannct. 

14 

n Was it towards the beginning or possibly ! 

15 w | 

.. the end of your period at the Post? 

t 

A I would say it was entirely possible 

17 

towards the end. 

10 

q You left the Post in 1960 ? 

19 

A I left the Post. If you go back, I was 
at the Post later. I have to think baek on those 

21 
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23 


1960? 

A No, I was at the New York Post later than 

that. 

* * • 

MR. ROTH: I thought you said you were 

at the Post from 1956 to 1961? 

THE WITNESS: That is correct. 

Q You believe it was towards the end of your 
stay at the New York Post that ycu had the discussion 
that you have described with Mr. Garfinkel regarding 
a proposed display allowance or advertising allow¬ 
ance? 

A Yes, because there was no conclusion as 
far as I was concerned. It was just a forgotten 
matter. 

Q Was there more than one discussion with 
Mr. Garfinkel? 

A I could not tell you. With myself, I 


could not tell you. 

Q After you had the discussion with Mr. 
Garfinkel did you take the matter up with Mrs. Shiff? 














Newborn 


niia 


proposal? 


A We could not afford even considering it. 


It was no. 


q Did she tell you to speak to Mr. Garfinkel 
regarding the proposal or did she tell you she 
would speak with him? 

A I do not know how many discussions took 

place, but I do know Mrs. Shift personally spoke to 

Mr. Garfinkel about this. 1 do know that there 

was no consideration given. 

q As long as you were in the circulation 

department at the New York Post, the Post did not 
pay a display allowance to the Union News, is that 


correct? 


that time. 


To the best of my knowledge, we did not at 


q Did you pay any allowance to any of the 
other retail outlets, chains or individuals? 

A We did not. 

q Were you approached by the proprietors of 


. . • 1 ^ • 1 
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2 approximately, you received a letter or a letter 

3 came to your attention written by Mr. Morris Strassnar, ■ 

4 on the stationery of the Union News Company addressed 

i * 

5 to you or some other person in the circulation depart- t { 

6 ro ent at the New York Post concerning an agreement > j 

i * 

1 that the Union News Company had entered with Local j j 

I 

• 906 and District 65 representing sales help and 

V 

newsstands and stating to you at the New York Post 

• I I 

IQ that there would be a need to raise the retail price ‘ 

of the paper because of an increased labor cost to 

II j 

the Union News? Do you remcrrJjer itceiving such a 

12 

t 

.. letter or seeing such a letter? » 

13 j 

A I remember• X do not know whether I 

14 

was at the Post or the Herald Tribune when a letter j 

1$ 

and an intent on the part of Union News was made. 

We had a very firm feeling about any prices, 
retailer, our counsel did. 

18 

Q Are you speaking now of you and your 

19 

colleagues at the New York Post? 

20 

A I remember this letter and I remember 

21 
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Qyf counsel. I do not know whether 


that letter came to me. 

What is the date? 
q • January 19, 1960. 

A I must havebeen with the New York Post at 

the time. Our prices at retail level was the total 

concern of the retailer. 

q Can you recall the name of the counsel 

with whom you discussed this question? 

A No, I could not. If it was the Post it 

would have been — I do not remember. I forgot. 

q What happened when you left the New York 

Post? Where did you go when you left the New York 


Post? 


I became circulation director of the paper 


I had left, the Herald Tribune. 


Tribune? 


Who asked you to return to the Herald 


I was asked by Robert MacDonald, then 


senior executive vice-president of the Herald Tribune. 

'fcfcygii .*:->• '*■•* ffVT:;•***$ ' • what '.position «f*d' •'you -occupy * Whoiy.^CMatr;rf-V*'■ f * 
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system of distribution or the pricing policy or the 

agreements with the retail news outlets when you 

returned some four or five years later? 

A There were none. Whether the retail 

price when up or not, I do not remember. I do know 
• . • # 
that the policy was the same. 

q Was the pink slip system still in effect? 
A It was. 

q Was it still in effect with the same 

chain outlets? 

A It was. 

Q Eastern News was still a cash basis 
operation? 

A To the best of my knowledge now, yes, it 

was. 

Q Were there any price allowances or price 

concessions that the Herald Tribune was then paying 

to any of the retail outlets at the time you returned 

in 1960 or so? 

A In the city zone, no. 
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given to people who secured their papers from a depot 

and ran five or ten miles for it. That was really 

not the price differential. This was a transport- 

a*ton allowance. Other than that, no. 

q When you speak of the metropolitan New 

da. nr the citv zone, what were the limits? 

York City area or tne city < 

What was the geographical area covered by it? 

A I would say the 50 miles radius from 

New York, which is the city and suburban. 

' Q Beyond that area it was the practice of 

the Herald Tribune to pay distributors or wholesalers 
some allowance for the cost of transporting papers, 
is that correct? 

A Yes. The prices also differed if it 
was air delivered. 

0 Did you have occasion to meet with any 

officers or representatives of Union News during 
your second period at the Herald Tribune? 

A Yes. 

q Who were the people you met with? 

. . «w,<• w 4 ‘f ‘ 1 • •• i *. • I * •; • 
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A I think he became a vice-president. 

He was generally the person in charge of newspaper 


operations 


Did you deal with him when questions 


arose about circulation problems of the Herald Tribune 
vis-a-vis Union News? 

A I did not, but the department head did. 

As a circulation director I did not. As a city 
circulation manager, going back, I did. 

Q When you returned to the Herald Tribune 
as circulation director — have I correctly named your 


position? 


Correct. 


report to? 


Who was directly above you? Who did you 


Robert MacDonald, executive vice-president, 
Who was above him on the chain of command? 
Walter Thayer. 

What position did he occupy? 


• •*' • r -22*• f *. ** • • . * • ?;• • • • * . it -•. ... . 

■ s’ • * #• A ‘ ’ •• i •*i * **• ’•£ *\ * ■ » .* %•!,* W/ 











nss Newborn 11170»- 

A who were the people within the department i 

q in 1961 to the 1964 period who was 

directly under you in circulation? 

A That is an awful lot of names. 

q Who was the man who would have dealt with 

Morris strassman at Union News? 

A Albert von Entress, a gentleman by the 

name of Nick Priory, Mr. Joseph Glickman. They are 
the principals or the department heads that would 
cover the city, suburban and country zones. 
q In that order? 

A They were the managers, right. 

q I think I interrupted you a couple of 

minutes ago when you were beginning to explain that 
you knew Mr. Garfinkel both officially and unofficial 
ly. This went back to the period of your first 
stay with Herald Tribune. Did you have a social 

as well as business relationship with him? 

A I had a friendly relationship with Mr. 

Garfinkel. I knew him practically all the years 

that I had been in the newspaper business. ^ 

ahd'vour'Viffe ever have 'occasion 

■ - • - 9 . T — -ifh .Herald 









9 


Traveler. 


Newborn 


O Did the cour of you ever meet together 

a » * 

* [ i 

at social functions, luncheons. 

4 r .. I | 

A Yes. We had met at industry functions. j 

5 f j 

When you say social, is that what you meant? j j 

« 

Q Yes. ; 

7 i I 

A Yes, industry functions we did meet. 

8 

Our wives did meet. 1 

9 i I 

q In other words, you did see Mr. Garfinkel 

10 | 

on other occasions than when you dealt with him 

" across the desk concerning the New York Herald Tribune ' 

12 

with the New York press circulation problems? 

13 

A Yes, I have very fond memories. | 

U Q Did you meet with Mr. Garfinkel when you | 

were circulation director of the New York Herald 

18 Tribune in the early '60s on a business business? 

17 

A Yes, I did. 

18 , , 

5 q Can you describe, if you recall, any o 

” the meetings that you had with Mr.Garfinkel, business 

20 

meetings in these years? 

. ” .A.,,.. 
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21 


1963. 

Q Can you fix a date for that meeting? 

A May 23, 1963. 

q Are you reading out of some book now? 

A Yes, I am reading out of my diary that 

I kept. 

q Does that diary reflect that you had a 
luncheon meeting with Henry Garfinkel on the date 

i 

you just mentioned? 

A Yes, it does. 

Q Can you recall 

fersation you had with Mr. 

A • I was directed 

Henry. 

Q Who was your boss? 

A Bob MacDonald and Walther Thayer were both 

in on the discussions. That is how that specific 

luncheon was arrived at. 

Q Mr. Newborn, did you have a meeting with 
Mr. Thayer and the other gentleman who was above you 


the substance of the con 
Garfinkel on that date? 
by my boss to meet with 
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q How did you come to know that? 

A They told me sc. 

3 

f Q when did they tell you? 

4 v 

s A At this meeting which was by the way at 

, a luncheon at the Herald Tribune that I had with both 

7 of these men. 

Q You had two meetings; one you mentioned 

, with Henry Garfinkel on May 23, 1963 and a prior 

10 meeting with Walter Thayer? Can you give the 

n date of that prior meeting? 

A Monday, May 20. 

o Are you looking at your 1963 personal 

diary to refresh your recollection of that date? 

14 

A Yes. 

n Does it reflect a luncheon meeting with 

IB ' 

Mr. Thaver of that meeting? 

17 

A It does. 

q can you recall the substance of the 

conversation you had with Mr. Thayer? 

” A One of the areas we discussed was that 

21 

H.nrv was very anxious to Met with «?•. v 
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j for the meeting was to discuss what was possible, 

what would possibly be something that would put us j 

at a competitive disadvantage, advertising allowance. 

The Herald Tribune and when 1 say the Herald Tribune, ^ 

Hr. Thayer and Mr. MacDonald, were quite concerned 

that this allowance might be necessary in order to ' 

7 ccrnete equally with the New Vork Times on the news¬ 
stands where we both sold our papers, 
s i 

q What did Mr. Thayer mean when he said 

thTt the Herald Tribune had to compete with the paper? 

11 | 

What was he referring to? 

12 

A He was concerned that we might have to ^ 

1 meet an advertising allowance requirement so that 

we would be able to advertise, to display our news¬ 
papers equally with other pub!ishers who had already 

1 * 

agreed to some kind of an allowance. 

17 Q what did you believe at the time of your 

meeting with Mr. Thayer, in May of 1963, was the 

“ natute of the agreement, if any, that other newspapers 

20 

had with Union News? 

21 

22 % 

..,v : (•(v.e'etion > t'ead. y ■* • *’ -'••• >&**> ' A-’ 

* • 















I nss 


Newborn 


2 r j 


2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 


1122a « 

what they were -jetting or what agreement they had. 

I did not know what the New York Times agreed to 

at that time. 

q In May of 1963 when you and Mr. Thayer 

and the other chief executives of the Herald Tribune 

were meeting « discuss the possibility of reaching 

an agreement w-_th Henry Garfinkel, did you then 

believe the New- York Times had previously reached 

some kind of ad. agreement with Henry Garfinkel and 

the Union Neva Company? 

A Th.£t is too positive a statement that 

you are making» 

Q Qualify it in any way that you need to. 

A i vas told that Mr. Garfinkel wanted to 

meet Mr. Whitney to discuss some kind of an allow¬ 
ance and this type allowance had been arrived at with 
the New York Times. Whatever X felt would be in 
the best interest of the Herald Tribune, taking into 
consideration that we would not want to be in any 
manner, shape or form, not on an equal competitive 

A -tHei'cemoetidg foctots -werq .tfithi-Mr.: .Garfihk 
•*< 
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A That is correct. 

q Published on a daily basis? 

A Correct. 

Q Who is the chief competitor of the 

Herald Tribune? 

A The New York times. 

q Was it your concern as the circulation 

director of the New York Herald Tribune that the 
Herald Tribune be prominently displayed at news¬ 
stands? 

A Absolutely. 

Q Did the Herald Tribune get good display 

at newsstands? 

A It did. 

Q Did it get good display at the Union News 

stands? 

A Yes. 

Q To the best of your knowledge did the 
New York Times get good display at Union News stands? 
A Yes. 
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2 had reached any agreement with Union News Company 
2 concerning a display allowance, is that correct? 

j A Or advertising allowance, yes. 

MR. ROTH: I have not complained about 

5 

e your Reading questions because I think their defect 

7 will be sufficiently evident at the trial, but I 

8 think you ought to watch it in some way. It is up 

9 to you. You do it any way you want. 

MR. ROSENBERG: I want to be absolutely 

vf>$ 

n clear that we are using the same standards, as in any 
j 2 deposition. 

MR. ROTH: Have we reserved as to form? 

13 

^ MR. ROSENBERG: No. 

MR. ROTH: Exactly. If I reserve it I 

U 

... ‘ would not have mentioned it. I am not objecting 

16 

as to form because I think the questions are sufficient 

17 

that they will be more prejudicial to you if I did 

10 

object. I mention it to you as a matter of record. 

19 

MR. ROSENBERG: Let me make sure we bo*i 


v 

• W 


understand. 
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ground rules are on this deposition? 

MR. ROTH: I did not know this. 

MR. ROSENBERG: Did you stipulate that 
all objections as to the time, place and manner of 
taking this deposition are waived? 

MR. ROTH: GO ahead. 

MR. ROSENBERG: Would you further stipulate 
that all objections except as to form are hereby 
reserved? 

MR. ROTH: Yes, we agreed to that long 


ago. 

MR. ROSENBERG: What I am driving at is 
that you absolutely reserve your objections to 
relevancy, hearsay and et cetera. As to form it 
is hereby waived unless raised now. 

MR. ROTH: I mentioned that at least three 
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times. 

Q What was the substance of your conversa¬ 

tion with Mr. Thayer and the other executives of the 
Herald Tribune at the meeting that you had with them 

-Wisnea to meet, with ..Mr.-.WnAtney . v. .... •• , . . 
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of advertising allowance that he was trying to 
obtain and that an allowance, if given by the Herald 
Tribune, would put us in equal competitive position. 

MR. ROTH: Just a minute. Read that 
back. Who said what? 

(Answer read.) 

MR. ROTH: Is that the conversation of 

Mr. Garfinkel? 


THE WITNESS: No, he asked what happened 
at the luncheon. 


MR. ROSENBERG: I asked Mr. Newborn what 

he discussed with Mr. Thayer and the other executives 
at the Herald Tribune. I was referring to the 
luncheon meeting he had on May 20th. 

MR. ROTH: The answer incorporates in 

part and no one knows whereit begins or ends with 
the conversation with Mr. Garfinkel. I think the 
answer is not responsive and I object to it and ask 
that it be stricken out. 


MR. ROSENBERG: There is no judge present. 
Singe lye.dono-t know- how .he. will- rule^, let- me ,#ak'•'.’7 
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I cannot repeat the quote ten years 


later. 


i 


q In substance. . 

5 A Mr. Garfinkel through some source had i j 

made a request to meet with Mr. Whitney. j 

7 Q This is what Mr. Thayer or the gentleman 

' I ' 

told you? I 

* A That is what Mr. Thayer or Mr. MacDonald 

“ told me at that luncheon. They, Thayer or MacDonald. ^ 

heard that one of the subjects was a consideration I 

“ for advertising allowances that had been arrived at ( 

13 with our competitor, the New York Times. I 

14 nr. Thayer or Mr. MacDonald, one or the j 

" other, expressed a great concern that this might put 

* us in a very uncompetitive position and that Mr. 

” Whitney did not want to meet Mr. Garfinkel. I should 
i8 immediately contact Mr. Garfinkel and make arrange- 

" ments to meet with him and to discuss this allowance. 

” Q Was there any further conversation between 

" » • . .. . ... .. .. 

• : .followed.• orders,. • » •: .... .; <■ ••• ■ : T ‘ •* ■' • • :• •: 
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A I met with Mr. Garfinkel two days later. 

q I believe you testified that your meeting 

with Mr. Garfinkel was on May 23rd, 1963. 

A Yes, I was invited to lunch. It was 
the first time I was at his office. 

q You met at Mr. Garfinkel's office? 

A That is right. 

q Where was that? x w 

A At Varick Street. 

q Can you remember when the luncheon meeting 

occurred, the time? 

A During the normal lunch period. 
q Can you remember the substance of your 
conversation with Mr. Garfinkel at that meeting? 

A There were many subjects. I was about to 
take off for the West Coast and it was at this meeting 
he graciously assisted me in getting rooms in Las 
Vegas. We discussed generally the problems of the 
industry. He then discussed with me an advertising 
program whereby on a competitive basis the Herald 


v -w ' -n :; Vr* \ SW '•' 'r ' * 

• - Company tot- display' alfowAnces or advertisi-ng -allow- 
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the advertising allowance or display allowance or 
« did you raise the subject? 

4 h I do not know whether he did or I did, 

5 but since I had been directed to this luncheon, the 

S purpose of finding out about this allowance, I do 

7 not whether ho said it to me or I said it to him. 

8 Q Did he make any proposal to you? 

3 A He made a proposal, but I cannot quote 

10 it the way Henry discussed it with me. I do know 

11 we came to a financial arrangement. 

12 q What was that arrangement? 

... A On an annual basis, to the best of my 

13 

u knowledge that I can recollect, we were to pay on a 
U monthly basis a fee totaling $15,000 a year. Now, 

jl 'it might be $12,000 or it might be 15,000, but at 

2 ^ this point I do not know. I do not have my notes 
of that meeting. I do not think they are even 


available. 


What was the consideration for the 


proposed payment of $15,000 or $12,000 per year by 
.’the .Herald Tribune’ .to the* tin ion vKew'a ?-':;• \ r ' 

• 23 
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A Let me finish. Equal display consider¬ 


ations. 


Q Let's take each one by one. 

Prior to this meeting was it the practice 
of the Herald Tribune to post placards at any news¬ 
stands anywhere? 

A Yes, where the account allowed us, yes. 

Q Did your account with the Union News 
Company permit you to put up placards up at the 
Union News Company stands prior to this arrangement 
with Mr. Garfinkel? 

A Could you please repeat that? 

Q Did you- account with the Union News 
Company prior to this agreement permit you to put 
placards up at Union News stands? 

A My agreement with Union News. We never 


had an agreement. 


I assume my road men put up 


signs. 


I do not want you to assume anything. 


Just testify as to what you know, heard or saw. 
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prior to 1963 did you pay Union News 


for any amount of money for the right to put placards 

up at their stands? 

A We did not. 

0 From time to time was there ever a dispute 
concerning your right to put placards up at their 


stands? 


A I cannot recollect. 

q What did those placards say? What were 

10 

u they all about? 

A We would put up signs or placards, what 

ever you wish to call them, on advance features 

announcing coming features, spot news stories or 

14 

Sunday features. 

15 

q in the Herald Tribune? 

W A That were coming in the Herald Tribune. 

17 

q Who manufactured the posters. 

10 

A We did. 

19 

q At whose expense? 

20 

A The Herald Tribune. 

21 ........ 

v»". - 'J< -* *»?h'd''d'istri'buted : '.thfe 'posters 

«■*£**» 
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A Quote, permission. 

q You bought advertising space, is that 

right? 

A We bought the right to advertise. 

Q The second item that you said you agreed 

to with Mr. Garfinkel was that the Herald Tribune 
would purchase advertising. What did that refer to? 
MR. ROTH: He just got through. 

f 

A The right to advertise. The right of 

putting up of placards. 

q Just to refresh your recollection you 

said that in consideration for the payment of 
$15,000 or $12,000 a year was placards, ads and 
equal display. By ads or advertisements you meant 

the posting of the placards? 

A Yes. 

q Could you explain by what you mean by 

equal display? What was it that you were buying? 

A * I do not think we were buying anything 
on display, really. I never had a problem of where 


t ^ iie 3-,.wer.e placed on. tho-^scjinds. 

<•» ,wha4>, jdpa* •; equal-;*!* splay x ,r 
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A After your meeting with Mr. Garfinkel 
did you return to the Herald Tribune to discuss 
the offer with anybody else at the Herald Tribune? 

A Yes. I know of a memorandum because 

that was always a procedure. I take that back. 

I wrote a memorandum of the agreement that I had 

reached with Mr. Garfinkel. 

q Do you have a copy of that memorandum? 

A No, I do not. 


q Have you looked in your records for such 
a memorandum? 

A I did not carry any records with me from 

the Herald Tribune, I am sorry to say. 

q Who is the memorandum addressed to? 

A The only one it could have been addressed 

to , Mr. Robert MacDonald. 

q It was your ordinary business practice 

to send him memorandas concerning business agreements, 

is that right? 

A Yes. There was no additional authority 

*6, T received that authority. All I did 
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A I had an absolute right to whatever I 

thought was in our best interest I did. 

Q Did anybody here up at the Herald Tribune 

countermand that agreement or authority? 

A Absolutely not. 

Q After th': May 23rd, 1963 meeting, did the 
Herald Tribune carry out its part of the bargain? 

A Yes. I know we made a very concerted 

effort to put up more cards than ever. There is an 
absolute better feeling when you know you do not have 
to ask. Ycu just do it. You have the right to. 

q Referring back to your May 23rd, 1963 

meeting with Mr. Garfinkel, did he ask you whether 
the Herald Tribune had any display allowance agree¬ 
ment or comparable agreement with any other news¬ 
paper retail outlet? 

A No. To the best of my knowledge at 
this point I do not think that was discussed. 

Q Did the Herald Tribune have any such 

agreement with any other newsstand outlet? 
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Q Yes. 

A I never had an allowance with others. 

Q This never came up? 

A No. 

Q After the agreement went into effect did 
Union News send a bill to the Herald Tribune on a 
monthly basis for these services? 

A Yes, I remember approving them. 

Q Those bills came to your attention? 

A Yes, they were countersigned. 

Q By whom? 

A By me. They were signed by me for 

payment to the comptroller. 

Q Were they countersigned by the comptrolle 

as well? 

A The procedure of the Herald Tribune was 

that all bills would be countersigned by the comp¬ 
troller. I would assume that is no different than 


anvthin-r c 1 
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A We absolutely did. 

q How were the bills described? When you 
got a bill from the Union News did it say the 

payment was for such and such? 

A I cannot truthfully answer that at this 

time. It is too long ago. 

q During this period when you were at the 
Herald Tribune from 1963 forward until your departure 
did the Herald Tribune bill Union News for the sale 

of newspapers? 

A Of course, yes. 

q Were the payments for placard allowances 

treated as a setoff against the bill to Union News 

or were they separately paid? 

A No. Tha\ was a separate bill. 

q At any time after 1963 did anyone from 

Union News, Henry Garfinkel or Bill McCollough or 
any other officer, approach you and ask you whether 
the Herald Tribune was making a comparable agreement 
with any other retail newsstand or display allov;ancc? 



No. 
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* .* • 

During the second period while you were 


3 at the Herald Tribune from 1963 forward, did you 

4 have occasion to meet with the other circulation 
s directors of the New York newspapers to discuss 
6 common business problems? 

? A We met. We did meet. We met on many 

8 occasions, socially as well as for business purposes. 

q At your business meetings did you ever 
1Q discuss the deals that you had with Union News with 
u respect to either the price of the newspaper or the 

12 placard display allowance? 

A I would assume* 

13 

q I just want you to recall whatever you can 


recall. 


A Ten years ago I cannot say at this time 
that I discussed that at a meeting. since I cannot 


assume — 


MR. ROTH: You are telling the truth and 

that is enough. Do not worry about what he wants you 
to say. You are not here to hear what he wants. 


•* 
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1138a. 

' q From the time of the agreement in May of 

1963 until you left the Herald Tribune did either 
the Herald Tribune or the Union News attempt to 
modify the agreement? I am speaking of the 

placard agreement. 

A Not while I was there; no, we did not. 

q When did you leave the Herald Tribune 

the second time? 

V * 

A To the best of my knowledge it was July 

1, 1964 or June 30th. 

q who succeeded you as circulation director? 

A Albert von Entress was then my assistant. 

He was my assistant. 

q What position did you take upon leaving 

the Herald Tribune? 

A I took the position as circulation director 

of the Boston Herald Traveler Corporation. 

q Who invited you to come to that paper? 

A Mr. Garfinkel. 

Q Mr. Henry Garfinkel of Union News? 
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Mr. Garfinkel suggested that I contact 
the publisher of the Boston -Heriad since he had 
recommended me for the position of circulation 
director of those papers, Boston Herald and Boston 
Traveler. I just wanted to qualify that. 

Q How long did you remain at the Boston 

Herald Traveler? 

A Four years. 

Q Did you leave the paper in 1968 voluntar¬ 
ily? 

A No, they gave me about a year's notice. 

Q They is to mean the publishers? 

A Yes. 

Q Thereupon you purchased the Altoona News 

Agency, is that correct? 

A That is correct. 

Q Are you now receiving any compensation 

whatsoever from either the Boston Herald Traveler 
or the New York Herald Tribune? 

A I am not. 


on®- Corporation? 
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the Boston Herald Traveler, if it is still in 


53 


existence? 


nV 

ou\t 


I do own stock in the Boston Herald 


5 Traveler Corporation, known as WHDH, 


6 q Do you hold any stock in Ancorp National 

7 Services, Inc.? 

g A I do not. 

Q Have you ever held stock in that company? 

«v 

.. A I have not. 

10 

v MR. ROSENBERG: I have no further questions. 

12 MR. ROTH: Mr. Rosenberg, I think you 

mentioned a letter that was received by the Herald 


Tribune by Mr. Newborn, didn't you? 
in connection with these conversations. 


It was in 1963 


MR. ROSENBERG: I asked Mr. Newborn whether 
he received a letter in January of 1960 from Union 
News concerning Union News request that the retail 
price of newspapers be raised. 


raised? 


MR. ROTH: Retail price of newspapers be 


MR. ROSENBERG: That is right. 
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the business manager of the New York Daily News. 

I ai-eed Mr. Newborn if he could recall receiving a 
comptxable letter when he was at the New York Post. 
EXAMINATION 
BY :<£?.. ROTH: 

Q Do you recall now that in 1960 you 
received a letter from Mr. Garfinkel saying that they 
suggested the price of the newspapers be raised? 

A No. 

Q What did you answer to? 

A As I recollect this, the answer was a 

letter addressed from Morris Strassman, not Henry 
Garfinkel, stating that they were going to raise the 
price of the paper on their newsstands. 

Q Did they raise the price? 

A They did not. 

Q Do you recall what that was about? 

A It was an increase somewheres in costs. 

They stated it was their intent of raising the price 
of papers. 


Q Wasn't it because they were having 
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That was a letter addressed from whom to 


3 whom? | 

A I could not tell you now. 

, "' I 

q You remember now such a letter? 

5 t 

A Yes, because the letter at that time I 

6 

became a discussion somewheres, somehow. I remember 
7 i 

we were all thinking how people could get the break- 

If 

. down change and be lined up like at Grand Central ' 

. 1 

IQ where people came in for papers. | 

10 „ | 

q When you had an odd figure? 

A That is right. People getting change. 

12 

I do recall where we just could not understand how 

13 

they could give change fast enough. It would hurt 
' the sale of papers. It was an odd situation. j 

15 C-Um I 

0 Your answer apparently appliee in the , 

16 

face of generations of prior practices, doesn't it? 

17 

A Yes. 

18 

Q Now, the fact of the matter is that that 

19 

was all a sungestion in connection with the rising 

20 

costs as far as the retail distribution is concerned, 

21 

i.s that correct? 

22 w t 


. j 
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ns s 

allowance ao-callei with a Hr- Garfinkel in Hay 
of 1963, according — your -.eatirony, Mr. Garfinkel 
was looking for aii-tror.al incore, isn't that what 
he said? Didn't no say that because of additional 


costs? 


He was looking definitely for additional 


income, yes 


Didn't he tell you that the costs were 


rising? 


A no question about it, yes. He did. 

11 . . . 

q He didn't care how he got it, whether it 

18 was advertising or any other way, price rebate or 

advertising or any other way, isn't that right? 

14 

A i do not think he was that broad in 
1 his feeling and in his expression. I think that 

he expressed the desire to receive this money. 

.17 

It was a means of getting it. 

IS . . 

q Just one means of getting ic? 

19 

A That is correct. 

2G q Did you know at the time that for many 

21 years before 1963 the New York Times was paying a 

23 • 
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i | 
* 
f 

2 

not 

know what it was termed as. 

3 


Q 

Do you know whether the Herald Tribune 

♦ i 

t 

4 

was 

making 

any separate price allowance? 

i 

S 


A 

No, we were not. 

i 

6 


Q 

How did you know? 

i 

i 

j 

7 


A 

Because as a director of the department 

i 

8 

I would know if special allowances were given. 


9 


Q 

Nobody told you that the Times was doing 

1 

10 

that? 


r 

j 


A 

I do not remember anybody telling me 


11 





12 

about a price allowance that the Times was giving. 


I 

do know 

that the Times was given $25,000. 

i 

i 

13 






Q 

You do not know what it was for? 

1 

14 


A 

Can we pin down a time? 

( 

15 


Q 

That was for a period of years before 

i 

16 




i 


17 

18 

19 

20 
21 
22 


1963. 

A The period of years, I do not know. 

q What years are you talking about was 

the $25,000? 

A I know in 1963 specifically at that time 

the Times was paying it. I could not tell vou ..acn 


/ V:,:>: the payment' staged ’. ' *•"•**' V '■ *’5** ’' 

23 
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It might have been years past? 

It might have been a couple of days, 1 


do not know. 


q Who told you? 

A I cannot be that specific 10 years later. 

Q You were specific about other things. 

Try to be specific about this. 

A I cannot honestly say Henry told me at 

this time. He might have. I cannot honestly 
say this specifically at this time. 

q Did Thayer tell you or MacDonald if that 


is his name? 


• •. • > • «*. > 
i #. .// • • 


it 


A I could not honestly say that they said 

this. They did note the Times was making the 

payment. I do know this: 

That when I arrived at the $15,000 or 
$12,000 figure with Henry that there was a basis that 
the Herald Tribune would give less because of its 
position to the Times which in New York City the 

Times had a greater circulation. 

q Mr. Newborn, you testified fully to your 

. ■ t^coilec tidnY y$u;-t jU$y ..y : : 
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or the means of giving them the moneys 
A Absolutely. 

q You never would have paid $15,000 or 

anything like it merely for the privilege of putting 
up these signs wherever you felt like it in addition 
to the signs you were able to put up? 

A Yes. 

Q SO that for all practical purposes this 

was simply a way of giving money to reduce the total 
cost of.their purchases made from the Herald Tribune, 
is that correct? It was in substance, in fact, in 
reality a price allowance and a plan under which 
you disguised the price allowance? 

A I did not disguise it. 

MR. ROSENBERG: Just a. second. 

Mr. Roth, I am going to permit this whole 
line of questioning to go on. You are asking the 

witness to draw legal conclusions. 

MR. ROTH: That is your objection to foi. 

MR. ROSENBERG: It is not an objection to 



25 


witness that I cannot say nor 


do I understand that 
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to reduce the rate o£ your paper was it not. 

q You were finding a way of getting money 

to the Union News and you said yes. That was it. 

We will forget that for the moment. 

Let's take a look at your diary that you 


produced. 


Sure. 


an exhibit? 


MR. ROSENBERG: Will you mark that as 


The meeting with Mr. Thayer. There's 


nothing in these entries that state what you have 


talked about? 


No, there is not. 

How did you happen to come to testify 


here today? 


Mr. Rosenber got in touch with me and 


asked me to come. 


How? 


He sent me a letter and called me. 

Where is the letter? 

Do you have a copy of the letter? I lave 


4 / . 
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the production of any letter to Mr. Newborn as being 

lawyers work product. I think that the deposition 

notice is sufficient to explain why he is here. 

< » . 

MR. ROTH: That is not lawyers work 

product after it is delivered to somebody who is not 
a lawyer. He is an outside party. 

A I did have a letter. 

Q What did it say? 

i 

A It told me that it was a case and he had 

been referred to me by Albert von Entress. He said 
that Albert von Entress had told him that I was at 
the Herald Tribune during the period concerning the 
Ancorp allowance suit and that this was seeing 
the Government's position of possibly in the 
amount of money stated — I guess what the damages 
or whatever you call it were for. 

Q How long was that letter? 

A A page and a half and to contact him as 

soon as possible. 

Q What did it say about the Herald Tribune 

or about the Post? 


1 
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Q Did it say anything about what testimony 
he expected from you about what you might testify to? 

A No. It stated the Government's 

position that they were filing this — whatever it 
was. 


What did it say about the advertising 


allowance? 

A It did not mention anything about it. 

It did mention about that the case had something to 
do — I cannot say word for word, concerning display 
retail allowance and the position of the paper. 

Q Have you got the letter? 

A Yes. 

q Will you send me a copy of it? 


17 

18 

19 

20 
21 
22 


A Sure. 

Q Then what happened? 

A Then he asked me to come and testify. 

Q Did you talk to him on the phone? 

A I did call Mr. Rosenberg as he asked me 

in his latter. 
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case? 

A He did ask me if I was at the Herald 

Tribune and whether I had any arrangements — made 

any arrangements. I said yes. 

You told him about this meeting? 

A I told him about the meeting. I told him 

I was 5" the Herald Tribune with Mr. von Entress since 
Mr. vcr. Entress hai evidently spoken to him. And that 
in the period in question I was the circulation 
director. I said this was so. He asked me 

whether I would come to testify and I said I would. 

I guess that is about it. 

q We won't pursue that much further. 

You testified that you were with the Post 
from 1956 to 1961. When you were asked about 

whether any price allowances were made from 1937 to 
I960 different publications, my recollection is that 
you said absolutely not. Were price allowances 
made when you were with the Post from 1956 to 1961? 

A NO. 
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o Are you sure of that? 
s :* , v -v 1^--; know-ledge, I;,d4>, 
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You wore circulation director ana aa 
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10 


circulation director of the Herald Tribune you would 

know all those things? 

A I would and I would say that the New 

York Post we billed Union News at the same rate we 
billed everyone else. 

q Perhaps there were certain payments made 

on separate bills. Would you know about that? 

A ! Payments we make? 

■\ ; • 

Q Yes. 

A We did not make payments to me on separate 

bills because it would be out of my budget. 

q You would not know about it? 

13 

A I would know about it in my budget. 

q Who succeeded you? 

15 

A Byron Greenberg. 

16 j 

o I will read to you some testimony taken by 

17 u 1 

ia Byron Greenberg of the Federal Trade Commission on 

ID 

September 23, 1969 starting at the bottom of page 21 
"Q Did the New York Post ever pay 

20 

^ any rebates to any of its dealers? 

"A Yes. 

22 ...... ,• „ ....... .... • .. 

•* '•' .’ • ■, v ' rS -. .. can. vdu» tell,, .me the.,■ has _of- -? 
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"q Advertising allowance? 

"A That's correct, and a rebate for 

t 

certain newsstand location areas. 

"q For whose newsstands? 

, "A Union News Company. 

1 "0 Let's take the rebates first. 

Can you tell me when the rebate payments 
1 * *• 
j began? 

''A I do not know when they began, nor 

2 have I been able to determine when they began. 

The information that is available to us is that 

3 

they had been in existence or they had been 

in existence since 1943. Whether they 
5 

preceded that or not, we are unable to deter¬ 
mine. 

7 

"o Would you explain to me the amount 

18 

of the rebate that was paid to the Union News 

19 

Company? You can explain it in narrative 

W 

form, if it is easier for you. 

21 

"A At the time the rebates were dis- 

22 .. .. . 
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* 2 . The latter part cf .Duly 1969." 

Z':<2r WITNESS: I do nc“ :mow of a rebate. 

Q 7 Vi never knew they ra-ite even though 

you were cirration director? 

A v^-rer knew. Does it =.ay what the rebate 

was? 

Y.y. ROSENBERG: Do not 2 =k questions. 
q It says on the top of pare 22: 

An advertising allowance? 

"A That's correct, ar.d a rebate for 
certain newsstand location areas." 

At the bottom of page 23 — 

MR. ROSENBERG: Is there a question? 

MR. ROTH: Yes, there was a question. 

• He said he did not know anything about a rebate. 

Is that your answer? 

A Yes. 

q on the bottom of page 23 Mr. Greenberg's 

testimony roads as follows: 

"Q Tell me a little bit about the 

rebates, what they were for, how they worked, 

.*.t fch? tir.o the t .v.-tes wire d }. /- 




cc.'.i--_. they recurred cr.l. *.t the country 
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and suburban areas, and they consisted of 
one dollar per hundred copies rebate in the 
country areas and I believe 25 cents per 100 


copies in the suburban area, 


The total 


amount of money involved for rebates was, I 
would estimate, approximately $40 a week." 

Do you recall those rebates? 

A In the country and suburban areas, yes. 

I do not recall them in the city area. 

Q Do you recall $40 a week and 25 cents? 


In the country, yes, 


I brought it up 


to you specifically. I mentioned city and was 
very emphatic, city. 

Q The city includes 50 miles away. 

A The suburbs were given 25 cents. The 
reason I did not know. Let me tell you this: 

That billing was done on an indirect 
basis and not out of the Herald Tribune and to the 


New York Post. 


The wholesaler was billed at a 


V* >. 
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specific equal rate and he in turn billed Union News 
at the regular rate. The rebate of the 50 cents 
r :in v th$. ’ sitbvprben.. ^Keas^. ’ T £1$ Vpqi; x t ia te *f ;• •. iZ 

rcci 11 the country or.d rui.urban rave. 1 h..vcs no 
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idea whac it was for. The city zone —qo ahead, 
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I am sorry. 


MR. ROSENBERG: Why don't you complete 


t 'v , t y . 
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, 22 v 

‘ 23 

24 

25 


your answer? 

A The city zone was where the New York Post 
sold the greatest majority of its newspapers. 

Also the fact that our billing was constant, assist 

in price, is why I did not know. 

Q The suburban zone included all the counties 

around the City of New York along with the five countiej, 

itself? 

Yes. 

You did not make deliveries there directly? 
Indirectly. 

The city zone included the entire 50-mile 


A 

Q 

A 

Q 

radius? 

A 

Q 

A 

country. 

Q 

A 


That is correct. 

Nobody else got that allowance? 

That is correct. The $40 includes the 


That is what he estimated here. 

It is a very insignificant amount of 

It 1 j about 1200 -ales a cay^. 

Q Let me read you further on page 25: 


rierht 
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"Q When you became aware of the 
rebate deal between the New York Post and the 




Union News Company, what was your understanding 
as to the reason for the payment of the rebate? 
"A No. 


"Q Did you ever question why the rebate 
was being paid? 

"A I believe I attempted to ascertain 
the basis for it. 

"Q Did you ever ascertain it? 

"A But I was unable to do so, particu¬ 
larly since there had been the usual changes 
of personnel. If there had been parties who 
were parties to the original arrangement, they 
were no longer avilable to shed any light on the 
situation. 


"Q In your present position, would you 
have the authority to terminate these payments?" 
There was some off the record discussion. 

I will stop there. 

On the bottom of page 26 — I will a«k 

. ■w’ "•**.•. •' " •*.. ' ;% • j ■ i? 

you a question 4bput this "yhen 'i am .'.through” reading *• 

it. . ...... . 

"Q 




\ 


25 


What were these rebates paid lor? 
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"A I believe I answered previously 
that I was not aware of the background of its 
origin. 

"Q When you reviewed the deal, so to 
speak, in your position with the Post, what 
factors did you take into consideration to 
determine whether it was a good deal, whether 
the rebates should continue, whether they 
should terminate? What factors did you 

personally consider? 

"A Well, I considered the fact that I 
had not been able to determine the basis for 
the original arrangement. I had to assume 
that it had some basis in fact or some merit. 
But I considered further that there were some 
distinct advantages present in the Union News 


arranjement, 


For example, the central 


'' *■:. .as ':- 

• • i, *.*.*• * -v * v , - »• \ 


billing aspect of it, which reduced the extent 
of our accounting procedures and in that sense 
represented a savings to ’.s. 

"Q Was that the only advantage you saw 
. ... . .."A.......-I think that there is a. very large 

benefit. I am limting my reply to the rebater. 
as they applied to the country and suburban 
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area. It is possible to extend that to the 
over-all Union News Company arrangement, in 
which case the advantages of the slip system 
and the central billing system become extremely 
important. Among other things, it limits 
or minimizes the exposure of our routemen in 
handling of money. Additionally, it does not 
require that our circulation cashiers have to 
process that money because the money trans¬ 
action is eliminated. Also, it facilitates 
the other functions that our distributors do, 
and I mean both our own employees and our whole¬ 
sale agents, by not having to stop the dis¬ 
tribution process in order to specifically make 
money collections. 

"Then again, we are paid in one lump sum 
for a total week's copies. Each of these 
separately and all of these collectively are, 
in my view at least, a distinct advantage." 


Do you agree with Mr. Greenberg's state¬ 


ment? 


• . ; A". ./.I-do not. • .-.t.v.'.f 

q He made this statement in 1969 before any 

litigation was cor.jnenced. 


25 
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You talked about the fact that as early 
as 19there were three chain retailers: 


Garfield/ Union and Eastern. How many 
stand* Eastern have in 1956? 

- St. George Hotel was one downtown. 

He had one in 42nd Street under the subway of 42nd 


Street 

^ In the subway? 

Not in the subway, just before you went 
into t* ■*'; subway, he had a stand. 

2 I am talking about Eastern. 

**■ The one stand there, the Union News had 

one ar/vvt 10 feet away. Bernie Green who was head 

of it/ this one stand downstairs. 

V H °w long did he have this stand? 

A I do not know. 

ij He had that in 1956? You are sure of 


that? 


A Yes. 

0 Will you wait a minute, Mr. Newborn. 

I know you are a man of honor, but do not be carried 


**vis . • You: sftou-Ld thihk caref ully alSout 


uo: '-st as you thought carefully about Mr. 

Hose:*-'- •• *>. questions. When I ask you about a date 
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you should make your mind up about a date before you 


say yes. 

A You are absolutely right, sir. 

*»- 

In 1956 I cannot say specifically. 

Q Did he have it in 1963 in the subway? 

A There was a stand operated by Eastern 


8 

8 
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24 


News in those later years, yes. 

Q You know of your own knowledge that at the 
subway entrance — 

A Not at the subway entrance. This is down 
below, not up above. It is down a flight of stairs 
that they had a stand. This was in an arcade, not 
on subway property. It was leading into the subway 
facility. 

Q You knew it was there in 1963? 

A Yes. 

Q How long was it there to your knowledge? 

A I do not know. I left New York. 

Q How many other stands did Eastern have? 

A Eastern got into a few hotels, but I do 
not remember them because they were not significant. 

The St. George was very sigr i, :s cant., .. The. one in 

• • , ; .>/»• .v :.r i ; <?•?'•>• i■;* •'* 

* • it 

the Times Square area was sagi .ficant. 


25 


Q 


How many hours a day v.*ore the stands o: 







r 
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the Eastern News Company opened in the Grand Central 


News Terminal? 

A There was one stand opened all night long. 
Q When did Garfield News become affiliated 
with Union News, to your knowledge? 

A I do not know. It was after I had 
left New York. 

Q Where were the Garfield News stands? 

A The most important one was at the bun 
terminal on 40th Street or 41st Street. I know 
their main office at one time was on Lexington 
Avenue and about 30th Street. 

Q Who controlled the Garfield title to 

your knowledge? 

A 1 ‘dealt with a couple of very lovely -find 

gentlemen. One of the men's name was Bernie. 

Q Did Mr. Garfield have anything to do with 

Garfield News? 

A He did own a stock at one time. 

Q I think that I heard you testify that the 

price of retail level for the total concern of the 

retail r— • ... . . . *' 

MR. ROSENBERG: I do not recall that 


testimony. 







1 nss 


Newborn 


1162 (X 


75 


2 

3 

4 

5 

6 

7 

8 
8 

10 

11 

12 

13 

14 

15 
18 

17 

18 

19 

20 
21 
22 


Q I made a note of it. 

A I might have used the word concern. 

I would like to say to you that the price was always 
our concern, but I think, we felt very strongly 
that we could not interfere with the retailers' 
price schedule. 

MR. ROSENBERG: We meaning you at the 
New York Post or Herald Tribune or both? Who is 
the we? 

A I mean — 

MR. ROTH: The Herald Tribune at the time 
you talked about it. 

THE WITNESS: The retail price is always 
a concern of myself, the publisher, the editor. 

Q The language you used and I wrote it 
down very carefully, prices at retail level were the 
total concern of the retailer. 

A I used the wrong word. Concern is not 

correct. 

Q Then this statement of total concern is 
not correct? 


21;.. W 

24 

25 



. .Total right. 

-v.-. • . 



Legal right. 

Do you know of anyone 



that raised the 



j 

l 
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1 

* 

1 1 

2 

retail price successfully? | 


3 

A 

Yes. 


4 

Q 

Who? 

1 

S 

A 

Hotel stands in Atlantic City. 

' 

6 

Q 

In the city? 


7 

A 

Hotels. The one that stands out in my 

H 

8 

mind is at 59th Street and Sixth Avenue. 

| 

9 

Q 

As a regular thing selling to the public 


10 

they sold 

at a price h igher than the cover price? 


11 

A 

They added a nickel. 

B 

12 

Q 

Where is it located? 

r 




13 

A 

In the hotel. 


14 

Q 

What hotel? 

1 


A 

It is at 59th Street and Sixth Avenue. 


IS 





Q 

What hotel? 


16 ‘ 

A 

It is on the southeast corner. 


17 

Q 

Yes, I know the hotel. 

k 

18 

A 

It is now owned by a Greek group. 

I 

• i 

, 19 

* Q 

Down in the train area? 

i 

t 

20 

A 

No, I do not. 

i 

21 

Q 

What would have happened if anybody had 

i 

22 

decided 

to raise the price of the paper to 10 cents 

i 

< 

l 

23 




above at 

a newsstand dealing with the public rather 


24 

an isolated hotel? 


than in 

2S 


1 

i 
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2 

A I would sr.y lie would have a J.r i. oi 



3 

people getting road at him, but I could r.ot Co a 



4 

damn thing to him. 



S 

q You would keep on supplying to rim the 



6 

r.f. r e e. s L r ' L re? 



7 

A think J v’c •"•cl he v.rov u : » *.<• r.ot. 



O 

4- 

I would 'be legally wrong. 



S 

C He would tine it a little rcit •• 



13 

to get his? papers? 



11 

• 

o 

►4 



12 

Q Let's be honest. 



13 

A I would be very honest. This happens to 



14 

bo c very sensitive area and hat always !'*-•<:) * •'*-* i 



IS 

sensitive subject. The question of this particular 



18 

situation is one that you must be quite proper about 



17 

otherwise you do get into bad trouble. 



18 

q Fecause under the Fair Trade 1 «• ) -• 



IS 

i. minims’ . price a no j,c t maximum sc you vc e ; ■- 



20 

orctected by the so-called Feld—Crawford Act and s ^ 



21 

fo’-th. 



22 

MR. ROSENBERG: That is an observation 



23 

£!id not ci. question, X tc*Ko it? 



24 

A You made a point and I will have to restate 



25 

my position and that is — 


1 



• * ■ 










the subject. 


Newborn U64a 

Restate your testimony? We will drop 

The total number of stands that Eastern 


had was how many? 


I think they ended up in five or six 


prime locations, but — 


Q They did not have any railroad or airport 
or bus terminal stands, did they? 

li 

A No, they did not. 

Q Let us clarify the situation out of town. 
Let us take a place like Washington. 

I 

How was the Post of Herald Tribune 
distributed in Washington? 

A Through the Ottensdenn organization. 

Q How did the Union News stands in the 
terminals secure their papers? 

A Through distributors in Washington. 

We sent them down. 

Q Through Ottensdenn and no other way? 


I know the Herald Tribune was their 


Ottensdenn. 


, ® ... What , was ..the coyer price of the Herald-' " 

Tribune in Washington during your tenure? what was 

the price marked on the top? 
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A When we started flying them there it 
went up. I do not know exactly. The price in 

Washington was stated on the paper. We had a 
different price in country areas. It might have 
been a nickel or ten cents higher. 

Q It was always stated on top even if it 

was a higher price? 

A That is correct. 

I • 

Q These prices were presumably for all over 
the country? 

A In the country area, yes. 

Q Do you know at what prices the local 

retailers in Washington sold, perhaps other cities 
sold the Herald Tribune or the Post as compared to 
the cover price? 

A When you said dealer, the main dealer 
in Washington, D.C. at the airport? 

Q I am talking about retailers all over. 

A All over Washington? 

Q Yes. 

A Do I know? I know that some retailors 

were selling it at regular prices., . 

Q You know that a number of retailers sold 

them at higher prices than at the cover price? 


25 





t 
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I am talking above regular price and a 


number sold them above? 


A We had people tell us about increased 


prices. 


You were uninterested in maintaining the 


cover price of the paper, were you not? 

A Of course we were interested. 
q Regardless of the legality, as a matter 

of interest? 

A Of course. 

Q It was to your interest that the news¬ 

papers be sold at a cover price so that might be 
competitive with local papers, is that right? 

A Only competitive, not at the local level. 

We were competitive with the New York Times. 

q Suppose it was a question of whether 

you decided to read the Washington Post or the New 
York Times and the New York Times was selling at 
twice the Washington Post. You might not buy the 
New York Times? 


q You do not think for a moment that the 
interest of the New York newspaper was not based upon 


« 
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competition from good local newspapers which would 
sell naturally at lower figures? 

A I can tell you because of good experience 
and answer you properly because I sell the New York 
Times today and put it at your doorstep for $1 in 
Altoona. The Washington Post can sell for 50 cents 
ariiT people will still buy the New York Times if they 
want to read it. 

«.* 

Q I am talking about the Washington Post for 

fifty cents. 

A If you are a New York-type reader you 

are going to get the New York Times. 

Q Then you would not be interested at all if 
the New York Txmes raised the price or both of them? 

A You did not say the Washington Post. 

When you mentioned the Herald Tribune and the New 
York Times that was and is my interest. The 
Washington Post was not. 

Q The publisher of the New York papers were 
not interested in the competition of the local 
papers? 

A No, that was not my statement. • ^ 

Q What is your statement? 


25 


A 


My statement ic that when you are a New 
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Yorker, a likely reader — 

Q We are talking about the average person. 

We are talking about generalities. I am not talking 
about a special guy. X am talking about generalities. 
Answer this question if you can: 

Do you say that as a publisher of a New 
York newspaper selling in Washington or in a similar 
city is not interested in the price of his paper by 
reason of the competition of a good local paper and 
its price? 

MR. ROSENBERG: Objection. 

A I cannot answer that. I am not a pub¬ 
lisher. 

Q You are a circulation manager not inter¬ 
ested in circulation? 

A I am interested in circulation. 

Q Obviously you're interested in seeing 

certain things that are not to your interest. I am 
afraid that I must view your testimony with a 
jaundice eye. 

MR. ROSENBERG: There is no question on 
the floor. 1 ’!• 

Q We will pass that one up because it was 


1 



t 


25 


too obvious. 
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How many stands did Union News Company 
have during your second tunure with the Herald 
Tribune? 

A A minimum of 100. A minimum amount of 
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100 all over. 

Q No better than that? 

A It might be. 

Q Would it be less than 200? 

A Possibly. 

i • * • 

Q Would, it be 500? 

A , No. 

Q Are you talking about the metropolitan 
area or all over? 

A Where the Herald Tribune was on sale. 

Q You think it was only about 100 stands? 

A I said minimum of 100. The reason I 

use the term is because it was not less. 

Q What terminals did they have? 

A Grand Central, Penn Station — 

Q Any bus terminals? 

A Garfield. You’re not putting Garfield 

in the same category? ,* 

Q 


25 


A 


They eventually came in. 

Garfield, there was a stand on the cast 
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side terminal, east end terminal, LaGuardia, 

Kennedy, Newark. 

Q DO they have all the stands at Kennedy? 

MR. ROSENBERG: Did they have? 

Q Did they have at your time? 

A I cannot recollect. 

q Tell us your recollection. That is all. 

A I think they did. Kennedy has changed 

1 r 

so that I cannot really say. 

MR. ROTH: I have no further questions. 

MR. ROSENBERG: Mr. Roth, will you stipulate 
that Altoona, Pennsylvania where Mr. Newborn lives and 
works is more than 100 miles from New York City? 


MR. ROTH: I do not know. 


EXAMINATION 


BY MR. ROSENBERG: 


Is Altoona, Pennsylvania more than 100 miles 


from New York City? 

A Absolutely. 


How far is it? 


From my house in Altoona to here is almost 


23 on the head of 300 miles. 


MR. ROSENBERG: Mr. Roth, will you stipulate 


25 that Mr. Newborn's diary entry reflects the luncheon 
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meeting with Mr. Thayer on May 20th and Mr. Garfinkel 
on May 23rd, 1963? 

MR. ROTH: They do not reflect it at all. 

They merely maintain a notation containing the words. 
They do not reflect the meeting. They assume it 
as if it were reflected the meeting that he testified 
to. 


Why don't you read the language and I will 

stipulate? 

Q I show you three pieces of paper which are 
Xeroxed copies and I ask if you can identify them. 

. A Yes. 

Q What are they? 

. A They are pages from my diary. 

Q From what year? 

* 

A 1963. 

MR. ROSENBERG: I ask that they be marked 
as Government's Exhibit 1 for identification. 

(Government's Exhibit No. 1 was marked 
for identification.) 

Q Mr. Newborn, are the entries that are 

• * 

shown on Government's Exhibit 1 for identification ♦ 
entries that you made more or less contemporaneously 
with the dates the rein? 
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A Yes, they are. 

MR. ROSENBERG: Off the record. 

(Discussion off the record.) 

Q When I send you, Mr. Newborn, a tran¬ 
script of your testimony today, will you send us 
along with your answer copies of newspaper articles 
in your custody which will reflect the dates on which 

you left the New York Post and joined the Herald 

- 

\ 

Tribune? 

A Yes. 

Q Did I offer you or did anyone on behalf 
of the Government offer you a sum of money to come ;o 
testify here today in this pretrial examination? 

A In your letter to me you said that the 
per diem or whatever it was called, per mileage 
amount of money would be given to me for my expenses 
to come up here, traveling expenses. I think it 
was 10 cents a mile or something like that. 

Q 10 cents a mile transportation and $20 

witness fee. 

A That is right. 

Q Did I offer you or anybody else in thd * 

United States Government offer you any sum of money 
or anything of value in addition to the statutory 
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witness fee? 

A No. 

q When you were at the New York Post^ you 
were in charge o£ the New York City circulation? 

A NO, sir. _I was in charge of all cir- 

culation. 

q When on cross-examination Mr. Roth asked 

you about the alleged rebates paid by the New York 
Post to the Union News Company dating back to 1963 
referring to country and suburban areas, did that 
refresh your recollection? 

* a ’ Yes. 

4 t 

q What is your present recollection concern¬ 

ing price allowances or rebates paid by the New York 

Post to the Union News? 

A Now that it has been refreshed? 

Q NOW. 

A We had a consistent price charge-out, 

the rebate in the suburban area and country area 
was given to them. For what reason it was given 

to them, I do not know because I was not there when 
it started. I did inquire once. I do not - 

remember the answer. I know it was an insignifi¬ 

cant amount of money and it was not too material. 
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1174a 

2 Q Did you ever talk to Byron Greenberg 

3 either while you were at the New York Post or after 

4 you left it concerning the Post's payments to Union 

5 News of price allowances or display allowances? 

• A NO. 

7 MR. ROSENBERG: I have no further ques- 

• tions. 

9 MR. ROTH: I have no further questions. 

IQ (Time noted: 4.45 p.m.) 

11 

12 -— 

. » ' ? 

i r 


Subscribed and sworn to before me 
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STATE OF NEW YORK ) 

) SS. 

COUNTY OF NEW YORK ) 

I# Nan Schwartz, a Shorthand Reporter 
and Notary Public within and for the State of New 
York, do hereby certify: 

That ROY I, NEWBORN, the witness whose 
deposition is hereinbefore set forth, was duly 
sworn by me and that such deposition is a true 
record of the testimony given by such witness. 

I further certify that I am not related 
to any of the parties to this action by blood or 
marriage; and that I am in no way interested in 
the outcome of this matter. 


IN WITNESS WHEREOF, I have hereunto set 
my hand this ' day of vV\. 1973. 

4 
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NAN SCHWARTZ 
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1 UNITED STATES DISTRICT COURT 

2 SOUTHERN DISTRICT OF NEW YOPK 

_ __ __ _ __ 

3 : 

4 UNITED STATES OF AMERICA, • 

• 

_ Plaintiff, : 

0 • 

v : 70 Civ. 5770 DDB 

7 AN CO RP NATIONAL SERVICES, INC., • 

8 Defendant. '• 

____ 


10 


DEPOSITION OF HERBERT FRTELEN 


16 


18 

19 

20 


a witness, taken by plaintiff pursuant to 
notice dated 26 June 1972, at the offices 
of the United States Attorney, room 328, 
Uhlted States Court House, Foley Square, 
New York, N.Y., on 12 September, 1972, 
commencing at 2:00 o'clock p.m., befor* 

C. A. MichaelIni, a certified shorthand 
reporter and notary public of the State 
of New York. • 


APPEARANCES: 

WHITNEY NORTH SEYMOUR, JR., ESQ., Uhited States 

Attorney for the Southern District 
of New York, Attorney for the 
plaintiff; 

By Gerald A. Rosenberg, Esq., Assistant Ihited 

States Attorney. 


21 

EUGENE ROTH, ESQ., 

„ , ... „. .. .;'.'t 
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STIPULATIONS 

2 -— 

IT IS HEREBY STIPULATED AND AGREED by and 

3 

« betwem counsel for the respective parties hereto that 
S the sealing and filing of the within deposition he 
S waived, that such deposition may be signed and sworn 

I to berore any officer authorized to administer an j 

, oath, and that all objections, except as to form, are 

g reserved to the time of trial. 

10 

II HERBERT FRIELEN, called as a witness j 

12 in behalf of the plaintiff, stating his address j 

13 as St. Simons Island, Georgia, having be«n first j 

14 duly sworn by the notary public (C.A. . 

15 Michaelini), testified as follows: 


16 EXAMINATION 

17 BY MR. ROSENBERG: 

18 Q Mr. Frielen, were you served with a sub- 

19 poena in this matter? 

20 A • No, sir. 

21 q Are you appearing here today pursuant to a 



;-yr, * i W.*o«nbe>« i • ? .-Mr.' Prlrten At appearing her, /• 4 
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wanted to take his deposition. 

MR. ROSENBERG: That is correct, Mr.Roth. 

I want to establish that Mr. Frielen is not appearing 
here today in response to a subpoena, but rather in 
response to a notice which was served upon the 
defendant. 


10 

11 


MR. ROTH: Of course. 

MR. RDSINHERG: For whom you are counsel. 
MR. ROTH: Of course. 

MR. ROSENBERG: Mr. Roth, will you 

12 stipulate that Mr.Frielen is appearing here today in 

13 response to a notice dated June 26, 1972, which X hand 
to you at this time (handing)? 

MR. ROTH: Yes. 

MR. ROSENBERG: With your indulgence, I 

17 would like to read the body of the notice into the 

18 record. 

lg MR. ROTH: That is all right. 

20 BY MR. ROSENBERG: 

q The notice pursuant to which you are here 


14 

15 
16 * 
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by any agent of the defendant corporation who 
can testify on personal knowledge, information 
or belief with respect to contracts or agreements, 
whether written or oral, entered into by and 
between the defendant and publishers of newspapers [l 
between 1959 and 1969 under the terms of which K 
the publishers agreed to pay to defendant a 
rebate, price allowance or other compensation 
in connection with defendant's promotion or 
sale of newspapers cn its newsstands, before a 
notary public, or some other officer or person 
authorized to administer oaths.' 1 

I acknowledge that I am omitting the formal 

remainder of the notice. 

HR. ROTH: May I comment to this effect: 


I 

j 

l 


» 

I- 


17 While Mr.Frielen is appearing pursuant to that notice 


served on me, he is also appearing pursuant to an oral 
request by Mr.Rosenberg that his deposition be taken. 

Technically he is not an agent or employee 


of the defendant, although he has some forn3 of 

X .you. JiV Jiw>. ^ v 

V *'• %. y'? !*•-:'-*• «“r *. v •. • ’ v • f . * .-• r ' - • • .* •- • • • *• 
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2 

vlll tell you the facts as well 2i he knows them. 



2 


MR. ROSENBERG: I am sere he will. And I 



4 

accept your 

representation on tie record, and I think 



5 

we should go to the matter at hsr.d. 



• 


MR. ROTH: Yes. 



7 

BY MR. ROSENBERG: 



8 

Q 

Mr. Prlelen, are you presently employed? 



8 

A 

No, sir. 



10 

Q 

Have you ever been employed? 

\ 


11 

A 

Have I ever been employed? For a good many 



12 

years. 




• 

13 

Q 

By whom were you employed? 

t 


14 

A 

Well, I was with the American News Company 

f 


15 

for 48 years. 



16 

Q 

When did your employment relationship with 


17 

American News begin. If you can remember the year? 


18 

A 

•68, that’s when it ended. It ended in 


19 

•68. Well, 

48 years. 


20 

Q 

That is 1920 to 1963? 

•j:. .»• •»*•; 
/ . 

21 

■ .• . • 

• **. 

A 

. ». 

That’3 about right. 

vj . K •-» » l .f\' •••.•, ** %r 0 *• * , ■ •*"■,'»* ' \ l*. *y,4 

*V. 

• j* *•.!/< •»’• 

‘‘'22 

* i>: .**•.• ?v- - 'ty'''*' * 

■'* \g ••yptiy**’•?* V"* **v j /.*v ■/’r.v.-• 

«*y 

I#*' - v %" * ^ * ■ 
•V •-'V' \t 

W* 

n 

A : - - 

‘ t was bom In 1004. this In to??. I 

..... ^ 
%• , , • / 

• 24 

"Q •••“• 

vDid you. work for an f company prl-or.to.192U-? * • 




i 
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2 

2 

4 

5 

I 

7 

8 

9 

10 

II 
12 

13 

14 

15 

16 

17 

18 

19 

20 


that 

Since you have retired from the American 
News 3/'*‘=P«ny in 1968 have you been employed by any 

other company? 

:i No, sir ; 

y Do you presently cwn any shares of stock 
In Arwrp National Services? 

y No, sir. ^ 

Do you presently receive a pension or other 

form c- payment? 

y Yes, sir. 

'4 You do. What was the first position you 

held with the American News Company? 

A Book salesman In Hartford, Connecticut, 
q During what years were you in that position? 

More or less. 

A Well, I was In Hartford for three years. 

Do you want me to go on all the way, all my employment? 
Q If you would trace your employment record 


, 


4 


21 


r . 


with American Hews Company that would be -- 

, . . •**■> ■ * .v ••'•>' -i-r.;* --.V 

19^7 r^'* Stayed th«V^5> V 




• .-24 •• ysars *■ • v .*• 
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7 


2 vnt along to state the capacity? 

S THE WITNESS: Well, I was still in the book 

4 business In Buffalo. I was transferred to Detroit In 

5 charge of the book department. Made assistant manager 

• in Detroit. I was there approximately two years. Was 
? transferred to Cincinnati as manager of the Cincinnati 

• News Company. Transferred from there to New York for 

• tffi months. Transferred from there to Dallas, Texas, | 


10 

as manager — 

11 

Q 

Of what? 

12 

A 

Of the Texas Division. 

13 

# 

Q 

Of the American News Company? 

14 

A 

American News Company. I was there five 

IS 

years. 

I was transferred back to New York, with no 


1*. title, and I was sent to Chicago, Illinois, as manager 


I 


1? of the Western News Company which was owied by the 
It Amerloan News Company. 

19 Spent three years there. Transferred back 

20 to New York with no title. Finally I was made manager 

21 of the — I was In Chicago three years -- transferred 

"•to*"New'York >aVV-'n^cr.cvf'tfce Airejri«^vITc»* V . i.-X 




v.,v 

















a 

4 

5 

6 
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2 of the American News Company. And when I was made 
executive vice-president I can 't remember. 

Can you? 

MR. ROTH: That Is not — 

A (Continuing) And stayed there untili 
7 well, I was made executive vice-president after that 
e and retired In 1968 . 

9 q When you were vice-president of the 

10 American Hews Company from 1955 to aome date thereafter 

11 were you In charge of any particular division or the 

12 American News Company? 

13 A Well, I was In charge of what we called 

1 < home branch, which was New York City and the outlying 

IS branches of the New York operation. 

18 q The American News Company is composed of 

17 several subsidiary companies; is that correct? 


18 

19 

20 


A Right. 

q Let me correct that. 

Was oomposed of several subsidiary com- 


21 panie3 when you were affiliated with then? 

.... . -• 

‘tJn'ion 'News' CompanV +■ 


•*••• 24’ •• companies? ; ' 


• . Mr 


15 


f, \* %y 


»'! W \ 




J 
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The period when you were vice-president of 


5 the American News Company. 


4 A Yes. Yes. I believe it was a separate 1 

5 corporation. 1 

8 HR. ROTH: Well, vrtiat Mr.Rosenberg is saying, , 

n 

7 accepting the fact that at some point it was no longer a j 

• separate corporation but became a division -- i . 

• THE WITNESS: That's ~ight. R 

10 q Do you know the yt. r or approximate date when i 

1* the thicn News Company became a division of the American 

News Company? 

1* A Do I know tdiat? | 

14 q The year when the Uhicn News Company became , 

15 a subdivision of the American News Company? | 

18 A No, IC don't remember what year it was. , 

» 

1? q Was it during your tenure as vice-president? 

18 A Yes, I believe it was. 

19 q What were your responsibilities as vice- 

80 president of American News? 

21 A I was in charge of th? book department, . . ... 

-aiv' •’<* *?' ,• 17i&> ’>.‘VM &*\'ri *. 

' ■ 23-lrew YoWt Division. 

v -. 24 . q.■ v'- 1 ’ I talc*' it thot' tho^American. News COmfsanV- * 


r •»•••) • • 


i. " 
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,«W.r-V"" ••‘‘M? 4 * 




- 23 ’ 


other articles were sold to the public? jj 

A X believe they had three or four retail g 

book shops at that time which they -- they didn't last j 
long. They closed them up. j 

i 

MR. ROTH: I think Mr. Rosenberg's ques- 

l 

| 

ticn goes beyond that. All right, go ahead. | 

Q Were the books or magazines sold to the 
public at any other outlets other than the three or i 

four retail outlets to which you have Just referred? 

A I don't understand your question. j 

Q Were the books and magazines sold to the 

public at newsstands? [ 

A From the America* News Company? 

q That is correot. 

A Yes, they were. 

Q Were the newsstands a part of the Union 
News Company? 

A Hot all of them. At that time we had — I 
believe we had 20,000 newsdealers in New York City that 
we used to supply magazines to. 

; 

■ .‘..v.'.vQ? Did you ''*■ -'.'H: J.* 1 * *v 


• I. . • * % *■ ’ ' * * * 
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2 the Newark Fublic Library and places of that kind. 


Q Did you also distribute to Union News news- 


• stands? 

% 

5 A Yes, we did. 

• Q During these years when you were vice- 

7 president of the American News Company did you become 

• familiar with the operations of the Union News Company? 

• A Not especially, no. 

10 Q Were you familiar with the newspaper sale 

t 

11 division of the Ihicn News Company? 

12 A Not a bit. Not a bit. 

12 Q No familiarity whatsoever? 

14 A N on eWiat soever. 

15 q Can you recall the approximate time when 

16 you became executive vice-president of American News? 

17 A It must have been In the ' 60 s. ’63 or '64, 

18 somewhere in there. 


That was the last position you held with 


20 the company? 


Executive vice-president. 


ft:*>**.• •**!*$. last' ' *>>- v 

. ... *■* , . .curing. >‘»pse, years-.wci*e you. 

•• « r .'*'*•** , 
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Mot especially. I had very little to do 


3 with the Union News Company operations. Very little. j . 
, q Were you familiar with the operations of . 

3 the newspaper division of the Oilm News Company? 

i 

6 A I vas not. 

7 q No familiarity whatsoever? 

8 A Ncne whatsoever. 

, q Do you recall, sir, the arrangement that 

t 

10 the Union News Company had for the purchase of news 

11 papers from publishers and for the resale of newspapers 

12 to the public during the years whm you were either 

13 vice-president or executive vice-president? j 

u A I knew something about the newspaper 

15 business. j 

18 Q Do you know now, or can you recall whether 

17 the Unicn News Company purchased the papers directly 

18 from the publishers or from intermediate distributors? 

19 A I believe they got them directly from the 

20 publisher. 

21 q And sold them directly to the public'’ 

• a*,., pink slip syst.em? v ^. ; .. ,<w* •' f ?>”t-V- •• ’;■* 

# ... . <• i • 

• I V * ** * 
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» 

2 discussion about pink slips. 


Favorable or unfavorable? 

I don't know what I would say whether It 


5 was favorable or unfavorable. 

6 Q Why don't you first describe it as best 

7 you recall it? 

e A Well, It was a little piece of paper about 

, that big (indicating)# and X used to aee the girls down 
10 the Uhlen News Company filing them and asking what the/ 


U were; 


They were pink slips from the newspapers. 


12 This is about all I knew about them. ) 

13 q do you know, or -do you recall now what , 

U information was recorded on the pink slips? j 

15 A I am going to answer the question, but — J 

» 

18 MR. ROTH: If you don’t know -- 

l? THE WITNESS: I den't know, except I \ 

10 believe that-s where the slip was made out by the 

19 driver. That's all I know about it. 

M q The driver is the man who distributed the 

„ newspapers for the publishers to the newsstand outlets? 

• draped' off-at each newatand Outlwfc?. -v —•-•••••' ; 

... • • 
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Hi 


\ 

0 

2 know. i 

3 q Were the pink slips the basis upon which 

4 hills were furnished to Unxcn News? 

5 A Again I can't honestly ar.swer the question 

6 and he truthful. X think so. 

, Q You don't recall today, or you never knew? 

I A I never knew. 

, Q YOU don't know how the hilling arrangemente 


10 

11 

12 

13 

14 

15 


were made with each of the newapapere whose newspapers 

were sold hy ttiicn News? 

A I do not. 

q Mr. Frisian* to the heat of your 
knowledge did Uhl on News Company purchase newspapers 
from the various New Yortc publishers for the same price 


16 

17 

16 

19 

20 


per copy as each of the other newsstands in the New 

York area during the years 

A I couldn't answer that question. 
q Do you recall, sir, whether at any time 
during your tmure as vice-president, or executive 


2l vice-president, the Unlm Hews Company was offered an-; 
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15 


2 allowances or price concessions by the newspaper j 

! 

3 publishers? 

4 A I wouldn't know. ? 

5 Q Do you recall for example whether the Union t 

8 News Company would give them any discount on the price 

7 or each copy of the New York Times sold by the Times 

8 Company to Union News? 

9 A I don't know that, either. ( 

10 q Do you recall whether at any time In the ! j 

11 early 1960s or thereafter the ttilon News Company altered 

12 into arrangements with any of the newspapers whereby 

13 the newspapers agreed to pay Unlcn News a stated sum of j 

14 money for the right to display promotional materia* at 

15 Uhlcn News outlets? 1 


A I couldn't — I don't know that answer. 


17 either. 


You don't recall whether any arrangement 


19 was entered Into? 


No, sir. 


II q Do you recall vhcther any of the Unicn Neva 

u .... A' • •- I don 't ever remember seeir*8 1Bn y* * 
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'q • Curing Whet years were you a commuter In 


J and out of Hew York City? 

4 A Prom 1953 to W68. 

5 q Has It your habit, or regular practice, to 

, purohaa. a newapaper at a newsstand In Grand Central 

7 area? 

8 A Usually. 

9 q in the morning or the evening? 

10 A Evening. 

u q What newspaper did you purchase? 

J2 A I can’t remember. 

q Did you purchase It at a ttilon News stand? 

13 " 

14 A Usually, yes. Drop a dime and run. 

0 You don't reoall though whetherthere were 

11 • any display materials for the Post or the World 
17 Telegram — 

A I don't remember seeing any. 

Id 

ig q Mr.Prlelen, can you recall whether In any 

M of your business dealings you met a man named Ivan 
2 i Veit, an employee of The New York Times Company? 

- ^ li ;■■■&&>•:<*: K-tr*** ‘ < 


O 


X ii aV^ ^ w • 

• V * • * • 


j* ^ *v * 

*. # » u • '* •/** 
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* 4 

Can you describe the circumstances of 


% these meetings? 

4 A It wasn't a meeting. 

X f* 

J Q Were they social? 

I A Social# 

7 q Social gatherings? 

t A Just said hello to him, that was all. 

f Q Do you know what position he held with The 

10 New York Times Company? 


I think he was circulation manager, but I 


12 am not sure of that. 


w q Did you ever have occasion to discuss with 

H him the relationship between the Ihicn News Company 
15 and The New York Times Company? 


Never. 


Or the sale of newspapers generally in 2ew 


18 York City? 


Never. 


In the course of your business did you 




2 i ever cone to meet Byrcn Greenberg of the New York 

‘ * ^ heard of hlr. 

.. • » : Q - Neither •socially noir- in- .business? . 


•*. < H 




■f »• * *• •• . • • 
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ie 


< 



•*, V" 





2 

Q 

Do any of the following names ring a bell 

3 

with respect to the New York Daily News; Jack 

4 

Uhderwood? 


5 

A 

. 1 

No, sir. 

6 

Q 

Bruce Me Cawley? 

7 

A 

No, sir. 

8 

Q 

Bill Carey? 

| 

8 

A 

No, sir. 

10 

Q 

Dudley Feldman? 

11 

A 

No, sir. 

12 

Q 

Bob Rohrbach? 

13 

A 

No, sir. 

14 

Q 

Sidney Cornish? 

13 

A 

No, sir. 

16 

Q 

Did you know any of the follcwing gentlemen 

17 

at The Wall Street Journal; Edgar Roll? 

18 

A 

No, sir. 

19 

Q 

John Potulney? 

20 

k 

No, sir. 

21 

.v#; 

•* 

John McCarthy? 

22 

23 

**. *»# ,r 

'*:Vs..* ‘*V-v.y * v'V> : . '.it':. vV: >>«V 

'Tn t'ho oovrse of vr .r Dwrf.noo. «i4 Voo 




i I 

• 1 
I 




i 

t 



' hiV. •**•*«»«** -lth -M»ln or . • - 


25 uu^ C • f uV * w ■■' - , t i* . •• . . 
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No, sir. 


3 Q As vice-president or executive vice- 

4 president of American News did you come Into contact 

5 with any of the circulation managers or circulation 

6 directors or persons performing roughly the same 

7 function as a circulation manager or director of any 

8 of the newspapers published In the New York area? 

• A No, sir. 

10 q Do you recall whether a Federal Trade Com- 

11 mission investigation In 1959 concerned itself with 

12 the American News Company? Can you recall any such 

13 investigation? 

U A Magazines. 

15 q Relating to magazines? 

IS A Yes • 

17 q What do you recall of tnat Investigation, 

18 sir? 

19 MR. ROTHt Isn't that too broad a question? 

ao MR. ROSENBERO: I will narrow it, if you 


21 prefer. 




: y-** V*>- '’*** 

' '' ‘ 23 Federal Trade Crnmisslon In t at investigation. 

MR.- ROW* : ' If vfv'rene^hefi-' If you 


V' 


V 
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Z 

A I don't remember whether I did or not. 
The only remembrance I have of that was going to 
Washington with Mr. Both, and I dm't remember what 


year that wus 


q Can you recall in connection with what you | j 
went to Washington? Now, X don't want to pry into ; 

i • 

lawyer-client privileges, but if this is unprivileged j i 
material, can you disclose what the purpose of the trip l j 


10 was? 


11 A Well, I'll give you the whole story of the j 

12 trip. Mr.Roth and I flew to Washington one morning 

13 and met some gentleman there, if you want to call him ^ 

U a gentleman, and talked to him about the magazine j 

15 business, anl we came home and had lunch Just outside ^ 

16 LaOuardia Airport. j| 

17 That's how long the meeting was. 

II q This was a meeting that occurred sonetire 

19 on or after 1959 as best you recall? 

90 A Well, somewhere in there. Somewhere in 

21 there. 

22 U • JO. you believe that ttiia vao .iri oc. r . - ^ 

23 with the 1059 Federal Trade Cc.r irsim hearing? 

4.^ /..iii .• | # * y. . 

•*.' • 74 ; V - A V ' no r-fl ^ • 
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There was never any discussion of news- 


i « 


mt 

A 

papers• 

Q At any time did you read the teatlmony that 
waa glvm at thoae Federal Trade Oommlaalon hearings? 

A I dm *t remember any. 

q You don’t remember seeing a transcript of 

those hearings? 

A No, sir. 

q Do you remember seeing an order of the 

_ . to the American News 

Federal Trade Commission relating 

Company? 

A No, sir. 

U DO you recall being advised by any member of 

the American Hews Company, any employee or officer of 

the American News Company — 

A I believe eo. Clancy, Mr.Clancy was j 

repreaentlng the American News Company, X think, at 
, that time. X think Mr.Roth had bem bypassed, or 
, eomethlng, I don't know what happened. And we rebated 

, the magazine publishers. I don't kn<*. *60,000 or 

I $ 50 , 000 , ao-othins US» foot. . „ - 

rtm,t all X remember, l.ferrtemter l 
• ••' v .v0 o - y,...n'~ / lr>'so-» rtrle »'» Saturday end go through. 

» . V ;• 














1 mt Frielen 1197a 22 

2 q Do you recall whether Mr. Clancy, or 

3 whether anyone else at t.»e American News Company, 

4 ever showed you a copy of the Federal Trade Comralssloi 
order that grew out of these hearings? 

A - I am sure nobody ever did. 
q And you don’t now recall what the substance 

of that order was, do you? 

• 4 r» 

A No. 

q Mr. Frielen, I am going to hand you an 

exhibit, I am going to hand you a piece of paper 


ri 


5 

6 

7 

8 
8 
10 
11 


13 

14 

15 
18 

17 

18 

19 

20 
21 




12 which I would like the reporter to mark as Government's 


Exhibit 1 for Identification. If you will take a 
minute to read It, then Indicate to me when you have 
finished reading It, please (handing). 

Have you read It? 

A Yes. 

MR. ROSENBERG: Mr.Reporter, would you mark 
this as Government's Exhibit No. 1 for Identification, 
please. 

(One-page copy of memorandum ai letter- 

22 head of the American. I.ewe Company, dated 

V.. V '\: Sj■ .* ' v ‘ ‘ ., \'y • »*• •' 

jj' '* pfj, abovoreferred t o, was marked 


i ♦» 


i' r , r. Vr 


frsyt ^ -I.-,.,*- ^ 


25 


this date.) 
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BY MR. ROSENBERG: 

Q Mr.Frielen, do you recognize what this la 

a eopy of (handing)? 

A A letter that I had signed. 

Q This is a letter over your signature date’. 

October 24, 1962 ? 

* • 1 

A That's right. , 

Q 1 On the American News Company letterhead; 

is that correct? , 

r -. • 

A Yes. 

k 

12 q Do you recall having written this letter? 

A I didn't write the letter. I sieved it, 

but I didn't write it. 

Q Did you read the letter*? 

A Of course I read it. 

Q Before it went out? 

A I presume so. Sure. 

Q Let me draw your attention to the sec end 
30 paragraph of the letter. 

2 1 Backtracking for Just a moment, do you 

22 Vcnow to whom this letter was directed? 

23 * A no, I really don’t. 


2; 


i ycu .' . 1 




25 class or individually? 
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! 


1 

2 

3 


mt 


MR. ROSENBERG: Either way. 

Q Mr.^rielen, in the course of this lawsuit 
between the United States and Ancorp the government 
served on the defendant some Interrogatories, legal 
questions, and one of the questions asked whether the 
defendant- ever entered Into a contract or agreement - 
I am skipping - with publishers of newspapers under 
the term of Which the publishers agreed to pay to 
defendant a rebate, price allowance or other compensa¬ 
tion in connection with defmdant’s promotion or sale 

of newspapers on its newstands. 

The defendant answered that question in 


i 

I 

* 

r 

»•» 

t ' 

i 

« J 

f 

t 

♦ 

I 


k 

t! 



this fashion: 


30 

21 

22 

23 

24 

25 


'Mhe defendant entered into certain 
arrangements with newspapers for price allowances 
toy way of credits and payments." 

The following Interrogatory asked. In part, 
part 2V, what affirmative actions defendant took to 
determine whether said newspaper putoli-hers were 
offering such payments to other owners or oprrators 
of newsstands, and the defendant answered, in part on 
’•* 2:* '’The defendant isaued requests to its supplier? 

Thm the defendant gives another example c: 


f 

i 
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t at it did »:• way of afrlrmativ. action. 

How, I Just want to oet tha context of 
4 t ,.„io letter for you. Shis lower, government's Exhibit 
s ,;>o. 1 marked for identification In this depoeiticn, is 
, t ,he letter to which the defendant, that is Ancorp, 
-referred in answering the interrogatory that X Just 
’ . teaa to you. Bearing that In mlri I draw your atten¬ 

tion to the eecond paragraph of the letter In which 
9 * 

' e‘ t. •' • • •' • J ' 

jq /ou state: 

'We are sure that you are aware of the 

II * 

special chaiaoter of our newsstand operations 

and th-. conditions which we must meet in order 

to be able to ontinue In business to provide 
14 

the kind of service we are under obligation to 
offer, with some expectation or profit in the 
interests of our many stockholders to whom we 

17 

owe a duty as a publicly-held company. 

How, I aek you, air, whether that refreahea 
y our recollection a. to Whom thia letter wae Bent? 

A I can't remember. 

21 

q It does not. 

22 * 

A Thia letter, all this letter la talking 

...out la maoaolnca. Nothing to do with newspapers. 

Q You recall that about tho letter? 


» 
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■J,* 


A It had to be. I knew that, because I 

\ 1 

had nothing to do with newspapers at all. This was only \ 

! - 
t 

because of that magazine mess that we got into. If 1 

* 1 
t 

you call It a mess. . 

q Well now, what is the special character of 1 

i 

r i 

your newspaper, your newstand operation to which you j 

refer in the second paragraph of this letter? 

A Magazine business. 

t 

Q I am sorry. 

What is the special character of the news¬ 
stand operation? | 

A Gee, I don't know. I wouldn't know. I * 

told you I didn't write this letter. 

Q I see. 

A I signed it, but I didn't write It. 

Q Did you agree with the substance of it 
before you signed it? 

A Well, apparently it was given to me to be 
signed, and I signed it. 

Q Can yo” recall v7ho drafted it? 


V , Q' V Cah you recall who .would have given 




v *• <:*■ 




* •*/ • I * t 




■ * • . ■' / .1 . 1 • •/ V * •* — v, 


*1 * *. . *• , 
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2 

Q 

In the course of — 


3 

A 

That's ten years ago. 


4 

Q 

I appreciate that. 


5 


As vice-president, or executive vice- 


6 

president 

of the American News Company who were the 


7 

officials. 

if any, who were in a position to hand you 


8 

a latter for you to si pi which V° u « ould slEn wlthol ' t 


9 

having drafted it? 


ID 

A 

Either Mr.Oarfinkle or an attorney. 


11 

Q 

Returning now to the second paragraph of 

* 

12 

that letter, you refer to the conditions which you must 

13 

meet in order to be able to cmtinue In business. 

l 

14 


Do you recall what conditions those were? 

{ 

IS 

A 

.•* * 

No. 


16 

Q 

Mr.Frielen, I read to you the defendant's 

> 

17 

answer to 

t 

our second interrogatory, but I perhaps aid 

18 

not stress one word. In describing this very letter 

f 19 

the defendant said that it issued requests to its 

20 

suppliers 

as set forth in a letter dated October 2*4th, 

21 

1962. 


J*/>n!'ViJv ■.' 1 vtV V. V, .•' Vv? "••'<1 /. *' 

r •’ *v . • .* . • • • 

_ *y 

•>y.y. o- v ; v* : *fc 

V* > „.• V. .• V •- • » •/► •* 

> •••,'* .» . 

- Was a frit 

to your euppllws, that Is to .ay,. th«;.ry 5 ws^. ; : 

1 

# • 

••• •’. •' V« frV’*'•: *'•/"•' •* 


V.*;vv > 

*« . V • % • i 1 v, •' '• ;* ... » . •• • . • • . • 

#v . •- • . •.*.,• * . • 
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»w 

1 • • • • • * ♦ 
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I don't know, but I don't believe that 


3 this was sent to any newspaper publishers because this 

4 had nothing to do with newspapers. 


This would have been sent to magazine 


6 publishers? 


I think probably it would have been, but I 


8 «ant remember. 


g Q But in any event it would not have gone 

10 out over your sigiature if it related to newspaper 


n publishers? J 

12 A No. I had nothing to do with newspapers. 

i 

q Let me draw your attention to the fourth ^ 

14 paragraph of the letter which reads in its entirety 

15 as follows: 

to 'Ve will assume that any offers to grant 

U us any such discounts, rebates or allowances 

18 will constitute a representation by you to us 

19 that they are equal, or proportionately equal 

20 to those offered to newsstands which are compet- 

21 ing with us, and that this will apply to the 

>. V v {vjflTjt ’fi-'-v '<•':*■;t'4bv£nq £ vires utuaro- - 

k:-.v.V\ V • •' : ; tO UP, " - .*••• -V* * 

Lw<-.< >• ••• : *** • > -- >’ -. . 

• ... . twv.vv «-r •• • •’» ’• • . ... 

► . ,,.;:*** • * ' *V * 4 * . ' * * 


r^'v 


i 
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outlets that any of the persons to whom this letter 
was sent were offering you any discounts, rebates or 
allowances? 


• Q None came to your attention? 

7 A None. 

S Q Did you, sir, take any steps to determine 

| 

9 whether rebates, allowances or discounts were offered 

10 to Uhicn News by any magazine or newspaper publishers? ^ 

11 A I don't quite understand your question. | 

12 Q You say in the letter, and I don't want to 

. • • i 

13 argue with you, this is merely a way of presenting it, . 

U that you will assune that any offers to grant dia¬ 
ls counts, rebates, et cetera will constitute a represents- , 

16 ticn that they are being made to Ihicn News compeitorc. 1 

f 

17 A Well, let me explain this to you. 

19 Q Please do. 

w 19 A All of these nogazlne rebates, discounts, 

20 whatever you want to call them, all cleared through r.c. 

21 Now, the reason that this was so was because I was in 

agreement made with a magazine ^ublishar cleared * t - 

was vl.. : try.in«. i;n. e..<. ifciH to*, yon? ; i- - *• 
-- . :: ' 
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, A (Continuing) «ell. all those would have 

, Cleared me. And no publisher would have gme, X don't 
« believe, to anybody but me on rebates or alliances or 

5 whatever you want to call them. 

, q Do you recall whether there were any rebates 

, price allowances, price concessions, discount, or my 
, other word connoting the same transaction after the 
• date of this letter. October 2 *. 1962 ’ 

- 0 A I don't remember that. 

u q Would such arrangements for rebates and 

„ so m have come to your attention If they were mtered 

13 Into? ' ' V 

u A * Magazines they sure would have. 

J5 q With respect to magazines? 

l# A Sure they would. 

q So that If any magazine publisher were 

’ll offering a discount on the wholesale price of his 
1S publication to Union News, you would pass on that 

20 offer first? 

21 A Yes, sir. 

bfi.tryp .• 

23 publishers?' 
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l newsstands which are competing with you. 

, A Well, let me say this — 

4 q I have not asked you a question yet. 

. There were newetands that were in compe- 

, tltlon with Union News, were there not’ 

, A There were? This has always teen a sore 

, spot In my mind When I was with the News Company, How 

, oould they compete with us. They were mam. and papa 

w stands and corner drugstores. They weren't doing a 

u newsstand business such as we were. They didn t have 

12 unions • 

„ q Well, I didn't mean competing successfully 

M with you. I Just meant whether they competed with 

is you. v* 

A I never thought they competed with us. I 

ID 

17 thought that we were In there by ourselves. 
w q So that when you signed this letter you 

19 did not mean to adopt this as your position, that is, 
* you did not mean to confirm that Ihlcn Hews had com- 

2i potltors? 




V*‘\***«£ 


2S w • , 


* 
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, The question Is Whether you dldn't Intend 

3 to accept the fact that there were competitors just 


4 because somebody put It In the letter. 


THE WITNESS: No. No. 


„ q Your position,sir. Is that the mama and 

, papa newsstand operations whloh sold papers to the 
S public were not In competition with Union News? 

, A Not papers! we’re talking magazines. 

10 q Magazines. 


Yes. They opened up for two hours a 


il day, three hours a day. We were open some places 24 


„ hours a day. Maybe not that long, hut 8 or 10 or 12 


U hours a day. 


w Q You a re saying no» k ■ If I understand you- j 

„ and correct me If I am wrong - that thlon New. didn’t i 
17 have any competitors In the market of selling magazines 


to the public^ 


A Well, we had people selling magazines to 
the public, but whether you term them as competitors. 


X doubt that you could call them competitors. 


X UvViuv j ~ — - 

‘V'y r **pV' ~ J .‘V 'iejC • 


i n-ii* r*v '4H 


^ -i *• ^ h 


70 • I I | >. \ • /«. . •> . — 
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, ijon't mow anything about the newspaper business. | 

, Q Mr.Frl.len, I am going to hand you a copy ! 

4 of another letter, or. memoranda, and ash you to take . 
, a moment to look at It. It 1. two pages Ung. . , 

, When you have finished It I will ask 

, reporter to mark this as Government's Exhibit No. 2 for ^ 
e identification (handing). 

# You have finished reading it, eir? J 

10 A Ye8# 

M MR . ROSENBERG: Mr. Reporter, would you mar 

_ uiwf No 2 for identlfioaticn, 
n this Government's Exhibit No. 2 

13 please. j 

4 (Two-page copy of memorandum, above ^ 

„ referred to. «as marked Government's Exhibit Ho. ( 

2 for Identification this date.) | 

16 

17 BY MR. ROSENBERG: 

o Mr. Frielen, do you recognise what this 

18 

„ is a copy of (handing)? 

M A Ho. X see that one of them came to me. 

„ v,.,* T don't remember it. 

2 i but X — I must have seen it, but 

f *• dftarM«eeiera»^uiM;•. • 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 
11 


mt 

executives 

A 


of the American New3 
That‘s right. 


Company — 


q (Continuing) — and the Ihion News Company 

dated March 8, 1963! i» that correct? 

A That's right. 

• i 

q And it says, if I may quote for a minute. 


that: 

"The following is the language of a cease 
and desist order issued against us by the 
Federal Trade Commission as modified, affirmed 
and endorsed by the United States Court of 
Appeals for the Second Circuit." 


The order is then set forth in full, and 


I take it you have read it? 


R A That's right. 

7 Q At the conclusion of the order Mr. Gar- 

8 finkle says, 

"All officers and executives must 

19 

vs familiarize themselves with the substance 

zu 

and import of this order, and must report 


, . . , _• e. V •„-.»•<*•• ‘ - ► > 

» , hat'* r '^V'.T v...cn . ..... 


23 


24 
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, respect to any emtract, proera®, plana or 

, ’ agreements to which the American Hews Company 

« or the ttilon News Company Is a party." 

s Now, X notice that on the cc-e the first 

. copy IS to go to you, Mr.Herbert Frielen, executive 

7 vice-president. 

8 A Bight. 

, q Do you recall what steps you took to carry 

• I 

10 out Mr. Garfinkle’s directive? 

H A What steps? 

12 Q Yes. What did you do to familiarize your- 

13 self with the substance and Import of this order? 

M A well, X knew What he was talking about. 

,5 Q What was he talking about? 

lg A Our magazine rebates. 

* 

. j 7 q ‘ So, what did you do? 

lg A I don’t know as I did anything. 

)9 q X believe that Hr.Garfinkle suggested that 

30 you should report promptly any Information from any 

11 source that might Indicate the existence of a prcccnt 

• a',—vV- ■'Frit/S?-.- 

' jo. « Tf th'-o "ar ’■ny. 
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OP agreements which thten News had with pohllsher. 
t0 determine whether there were any rebate agreements , ' 

In existence? ,j 

A Talking about magazines. I believe th*.8 ; 

1 , after w. made these refunds. Now, founot sere of . . 

’1 

that, because of the date. j 

MB. ROTH! Mr. Frisian, the question 

is whether any rebate came to your attention, or did j 

you try to look for any afterward, after you cleaned 

up the rebate situation In the magazines? 

THE WITNESS: No, because there wouldn't 

have been any because they all had to clear my desk. ' 
Q Your testimony la that at the time this 
order came down there were no refund agreements In 
erfect between Uhlan News and publishers! Is that 

correct? t 

, $ 

MR. ROTH: By the time which order came 


down? 

HR. ROSENBERG! I am sorry. At the tine 
Mr.Oarflnkle's order of torch 8, 1963 to the executives 
...... American Nows care dam tncre 

V"Y' rH i***.V“*«e ’-*£• r'rifci? '**' "-*■ '**:$ 

were no Ve fund awreementfc In effect. 


L 1 




i 
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A I wouldn't have allowed It. 

, But If there would hove been one in effect 

onthis to Mr. Garfinkle's attention': 
you would have called this to w. 

A No, X wouldn't have called it to Gar- 

finkle's attention. 

MR. ROTH: What would you have done? 

THE WITNESS: Nothing. Stopped it. 

| MR. ROTH: Well, that is what I mean. 

. i 

That isn't nothing. 

Q tad eo far ae you recall, after the date 
of this letter there were no further orfera for rerund 
A There might have bem offers. 
q But you turned them down; is that right? 

A That's right. There were no violations, 

let's put it that way. 

q You interpreted this letter which 

.< Trade Commission 

incorporated an order of the Federal iraae 

to relate only to magazines; is that right? 

A Correct. 

Q So that you did net attempt to discover 
22 whether or not there were any rcfvnd aprecrcnt- 

"t'oftr -wish : 


19 


20 

21 

22 





1 mt 


Frlelen 


1213a 


3b 


2 

3 

4 

5 

6 

7 

8 
6 
10 
11 
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q And if there had been, it would not 
necessarily have come to your attention? 

A That's correct. 

q Mr. Frielen, I'm going to hand you a copy 
of what appears to be an Invoice dated March 21, 1961, 
and after you have had a chance to read it would you 
hand it to the court reporter to be marked as 
Government's Exhibit No. 3 for identification. 

(Copy of Invoice dated March 21, 1961, 

above-referred to, was marked Government's 

Exhibit No. 3 for identification this date.) 

BY MR. ROSENBERG: 

q Mr,Frielen, have you ever seen the bill 

or invoice of which this is a copy before (handing)? 

A No, sir. 

Q • This is the first time you have seen it? 

A Yes, sir. 

q It appears to be a bill or invoice on the 
letterhead of the Ihicn News Company directed to Hr. 
Nat Goldstein, circulation director of the New Yor . 


*v- 


4 ft 
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is 

16 

17 

18 

19 

20 
21 
22 


to be? 

A What It appears to Y® 8 * 

Q Were you familiar with the arrangement 

under which The New York Times paid Union News $2,000 
per month for space in newsstands for advertising signs? 

A No, sir. 

Q This is the first time that you have become 

aware of such an arrangement? 

A That's right. 

Q Would you know Who at the Union News 
Company would have issued this bill or invoice? 

A No, sir. 

Q Would such a bill or invoice have been 

issued without your approval? 

A Sure. 

Q In 1961 the Union News Company was a part of 
the American News Company; is that correct? 

A Was either a subsidiary or a separate 

company, I don't know which. 

Q But you were not directly responsible for 

th^ operation3 of the Union News? 


! j 

t i 

r j 


\ 

» 1 


r- 
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i Do you know Mr. Mclollough? 


Very veil. 


« Q Vlhat position does he hold, or did he hold, 

5 with the American Sews Company when you knew him? 

6 A Well, he was an assistant vice-president, 

7 and later made executive vice-president, and I 

. believe today he Is president. He becamepresldent 

9 after I left there. 

10 q He followed in your footsteps; Is that 

11 correct? As executive vice-president. 

12 A no, no. He followed In Strasstran's foofc- 

*3 steps. 

u , m the course or Mr. McCoiloogh's deposl- 

15 tlcn the following questions and answers were gives, 

16 beginning at page 10, line !'• 

„ " Q That’s all right. It Is not necessary to 


18 do that. 


"Now, vhat was the purpose of this price 


20 allowance. If you knew, sir? 

21 " A Well, the purpose, as I understand it, 

22 this price allowance - or course this was set up 
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1 5 *„-,er words. If * P»P« r ,raB seUlne 

, „ cents, we would maintain a fixed 

3 m town for *- 

4 P nc. that t,e ^ set for the — 

5 PrlCe ’ . Q v„-. ray this was fl»a yOU ° a "“ ^ 

is that right? 

7 the operation, -- 

Yes. 

w, whom did you get your understanding as 


ti 


«Q Frca vnom j — « 

l0 to the purpose of this price allowance? 

. - A This Price allowance, of course this was 

fA tlme by our executive vlce- 
12 handled prior t y 

II 


13 

14 

15 

16 

17 

18 
19 
30 
21 


president at that «l«. Mr. frielen." 

apt concludes at line 2 of page U. 

mb. BOTH: 1 might say, Mr. Rosenberg, Mr. 

T relieve in some later testimony hedged on 
McCullough X believe in 

the question of whether It was Mr. Frielen an 
quently advised me that he intend, to change that testi¬ 
fy in the further deposition in any event. 

„ Well now, Mr. Frielen, does that passage 

. . s.nnslt 1 cn rofresh your recollec- 

rrom Mr. McOollough-s deposit ..or. 


. , , . ; „ .,,cihrr von « f. ilW *lth the Price ^ 

.-. nV rod newspaper -publish ■ 
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q Following the entry of the Federal Trade 
Wmmlssion order which Mr.Garfinkle referred to In 
H* B memorandum of 1963, which we have marked as an 
exhibit In this deposition, what steps, sir, dlo you 
*>. ke to determine whether the Ihlcn News Company had 
z:.y rebate or price allowance or price concession agree- 
raents with any newspaper publishers? 

A None. 

Q Did any arrangements for price allowances, 

price concessions or rebates with newspaper publishers 
come to your attention? 

A Never. 

Q Were you aware at any time subsequent to 

Mr.GarfInkle’s letter and until your retirement of 
arrangements for promotional display allowances between 
the newspaper publishers and Uilai News Company? 

A Never. 

q When was the first time that you learned 

that the Union News Company had such arrangements? 

A I am trying to think. Give me a minute. 


I, * f ^ 


oil'** r* 


'*&*&** %*&%&&&? op'^wv^r b&ll ltrt-hf 1 

*. -r - 47ito them. Never• kr>c*7 ■a.>vthln'T-about them.- 

25 When Mr. Roth and I went to Washlngtm nothing car.* up 
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2 cn newspapers. 

, q My question was directed to contracts, ! 

4 er more inform! arrangements for proximal H— 

, to be paw by the newspapers to thlcn News _ . 

, comply for the privilege of displaying Placards or ; 

, other advertising serial at Ihlm News stands. 

My question Is, sir: At any time prior to 

today did you cons to too- that such arrangements 
l0 existed? 


A Did I come to Vouw? 

. q Yes. 

z 

A No, sir, X did not come to know. 

Q Prior to this deposition you had no } 

) knowledge whatsoever that there were such arrangements 

8 in existende? 

A No, sir. Not cards and all that sort of 


thing. X thought that there must have been some 

\ 


19 


arrangements with newspapers. What they were X didn t 




2 q know • 



21 

Q 

Some arrangements for what? 

22 

A 

P-'bstf* and alliances and things of that 



21 

Q 

:.ut uiU la an aaati^wU.* •• 


25 


A 


That 1 s right. 
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Q You don't Know the terms of these arrange¬ 
ments? 

A It's an assumption, that's all. 
q Mr. Frlelen, did you pay for your transpor- 

tation expenses from Georgia to New Yoric City? 

A Yes, hut I'm going to collect from some¬ 


body. 

q Whom do you plan to collect from? 

MR. HOTH: Well, because I asked him he is 
II going to ask me. X am hopeful of getting It from you. 
II hr. ROSENBERO: I have no further questions 

13 at this time. 

14 EXAMINATION BY MR. ROTH: 
q Mr. Frlelen, Mr.Rosenberg referred you to 

this letter of October 24, 1962 sent out under your 
signature, and he asked you a question in connection 
with the first sentence, or, the first part of the 

second paragraph which says: 

"We are sure that you are aware of the special 
character of our newsstand operations and the 


:2 conditions which we must meet in order to he 

cm «lnite-in wsiner.d.' . =* 


At i'ir^t you. answer -u that you dii.i * *• l< " } 


5 „ n at that special character was. Thai In later tcrtl- 
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2 mony you mentioned the fact that there was no compe- 
, titicn, and that you referred to the tins that the 

4 stands had to he kept open. 


Now, isn't It a fact that you were aware j 


, of the special character of the <*>1- Hew. operatic 
7 eerily tecauso wh<m they sold marine. comiC 
. hook, and paperback, they also sold newspapers in moat 

9 of the stands? 

1Q HR. ROSENBERG: Objection. 

u MR. ROTH: What is your objection? 

MR. rDSENBERG: Y*a*re leading your cwn 


13 witness. 


MR. ROTH: He is not my own witness. He is 




15 your witness 

• MR. ROSENBERG: He is an adverse witness. 

Id 

17 even if I call him. 

18 q Coming down to the special character Of 

19 the operation, generally is it a fact that the stand. 
30 were in either teradnals or special locations, such as 

21 hotels and under particular leases? 
n A That is correct. 

23 

M '* ‘ * * : . 

A That’s right. ^d hlrh 
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2 Q Did they require in various Instances par- 

3 ticular hours of operation? 


4 

A 

That's correct. 

5 

Q 

Do you know whether stands in most of the 

6 

terminals were required to be open on Sundays and 

7 

holidays, or at least some of the stands? 

• 

A 

Some of the stands. 

9 


MR. R0SQJ2ERQ: You are referring now to 

10 

Union NewB 

stands? 

11 


THE WITNESS: Yes. 

12 


MR. RDTH: Yes. toion News stands is all 

13 

we are talking about# 

14 

Q 

And you had union contracts with the 

15 

employees 

in all these stands? 

16 

A 

Right. 

17 

Q 

Were there special requirements with respect 

18 

to the 

maintenance of the stands, that Is the 

19 

cleanliness, the painting and the repair and so forth? 

20 

A 

That's right. 

21 

Q 

Were there requirements with respect to how 

22 

merchandise was to be delivered to the stands? 

■-■it 


' v: “ 



r ., -rvM 4 ‘.0 

24 



25 

A 

They were delivered uirecti} the 








I 
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i 

i 

i 

2 

MR. ROSENBERG* Who 10 " thcy ? 


2 

- the WITNESS: American News. Uiicn News. 

] 

I 

] 

4 

They make their own deliveries. 


5 

q That is of magazines? 

| 

• 

A Yes, that's right. 


7 

Q But when Union News discontinued Its - 


9 

when American Hews discontinued Its Wholesale tranches 

1 

9 

even in this area who made the deliveries? 

>4 

l 

10 

A Union News. 

i 

1 

11 

q Where did the deliveries come from? 

! 

12 

A No, they were made by the independent 


13 

wholesaler. After 1957. 


14 

q Exactly. That is What I am driving at. 


13 

Were there instances where in a terminal 


18 

the Independent wholesaler was not permitted to bring 


17 

the merchandise directly into the terminal, but Into a 


18 

place nearby, or outside the terminal, and then had to 


19 

be brought into the terminal by the ttilcn Hews employee? 


20 

A Well, there, might have been some instances 


21 

euch as that, but I don't remember. 


22 

MR. ROTH: May we have this copy of a 

* 

23 

letter dated November 21, 19^2 from the Federal 


21 

Co-Mission to the American Hews Company carted 


25 

Defendant’s Exhibit A for identification. 

i 

i 

i 

.........-- 

- * - .— 
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(Three-page copy of above-identified 
document was mariced Defendant's Exhibit A for 
identification this date.) 

BY MR. ROTH: 

Q Mr.Prielen, will you take a look at this 
Defendant's Exhibit A marked for identification and 
tell me whether you now recollect receiving the letter 
(handing). 

A Well, I don't really remember the letter. 

I presume I received it. I remember doing a hell of a 
lot of work getting all that information together. 

Q The first sentence of this letter says: 

"Reference is made to this division's 
letter of October 19, 1962 and subsequent con- 

v •* 

ference with Messrs. Roth and Prielen of the 
Uhicn News Company of November 7, 1962." 

Is that the conference that you referred 

to in your testimony before? 

A Yes, that's the only time I was down there. 
Q Does this letter. Defendant's Exhibit A 
marked for identification, tend to refresh your 

t » 

recollection about that conference? 

A Yes, I ror?mbor the cmfcrmcc. 

0 I mean, further detail beyond what you 
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a mentioned In your direct testimony? 


i q Let me direct you to number 7 on the las: 

i page of that letter* 

I "List of all magazines and publications 

7 (excluding daily newspapers) which were offer?.’ 

I for sale by Union News stands and with respect : o 

9 each said publication state the name of the 

o publisher and national distributor. 

, Do you recall any conversation In connec- 

l2 tion with that matter of excluding daily newspapers? 

|3 A »No, sir. 

14 q Do you recall whether there was a discus- 

15 ,i m i„ which you and X war. told that the entire cottar 

16 was to be considered as excluding newspapers? 

17 MR. ROSENBERG: Objection. 

18 A Should I answer that? 

1 9 Q Yes. 

K A Ho, not really. I den't remember that. I 

a , know all of our convention was regarding magazines. 

MR. ROTH: That is all. 

MR. ROSENBERG: I have no redlreot ex-.m.m 
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MR. ROTH: By the way, there is one ell.- 
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2 question, just to clarify things: 

3 You talked about magazines. Isn't it a 

4 fact that the subject of the magazines as far as you 

5 are concerned included comic books and paporbackbo^ks? 

3 THE WITNESS: That's right. 

7 MR. ROTH: That is all. 

8 MR. ROSENBERG: I have nothing further. 

3 (Time noted: 3*20 o'clock p.m.) 


13 Subscribed and sworn to before me 


14 this 


day of 


1972. 
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CERTIFICATE 
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STATE OF NEW YORK, ) 

) 88 . 

COUNTY OF NEW YORK.) 

I, C. A. MichaelIni, a certified shorthand 
reporter and notary public of the State of New York, 
do hereby certify* 

That Herbert Frlelen, the witness whose 
deposition is hereinbefore set forth, was duly sworn 
by me and that such deposition is a true record of the 
testimony given by such witness; 

I further certify that I am not related to 
any of the parties to this action by blood or marriage, 
and that I am In no way interested in the outcome of 
this matter. 


In witness whereof, I have h> .atnto set my 


hand this / day of 1972. 

^ 


Notary Public. 
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WITNESS INDEX 

Name 

Herbert Frlelen 

EXHIBIT INDEX 
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Government 

1 (id) 

2 (id) 

3 (id) 

Defendant 

—TJiSJ 


52 

ZiS® 

2 

Page 


One-page copy of memorandum on letter¬ 
head of the American News Company, dated 
October 24, 1962. 22 

Two-page copy of memorandum. 33 

Copy of invoice dated March 21, 1961. 38 

Three-page copy of above-identified docu¬ 
ment . 2^8 


1 * 
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LETTER OF TRANSMITTAL FROM DKLSON k GORTON, ES43., TO HON. DUDLEY B. BONSAL 
_ (September 24. 1973) --- 

law offices 

Delson S. Gordon 
230 Park Avenue 
New YORK. N.Y. 10017 

(212) MU 6 -8030 

CABLt 'totLEOOFI 
TILL* *30183 
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washinoton.o c ornct 
• 900 L *T«CXT N W 

WASHINGTON. O C iOOSS 

(10*) 633-SSAO 


September 24, 1973 


The Hon. Dudley B. Bonsai 
United States Courthouse 
Foley Square 
New York,New York 10007 


Re: United States v. Ancorp 
National Services,Inc. 

70 CIV. 5770 __ 


Dear Judge Bonsai: 

We are submitting herewith the de fendant jsjpost 
trial memorandum. 

.ZTJtz jars: rss aswMKS*- 

of the undersigned. 

We are also submitting herewith the following 
depositions: 




S?SlamWe?KoiitzrDa°i?y n News Circulation Director 
Series mel«. Defendant Vice President 
Joseph J. Gerke, FTC Asst. Dir. 


It should be n°ted that the oerke deposition i^ 

I?? -- «hich specifically 
excludes any report on newspaper activities. 

The Frielen deposition is submitted only as to 
r s the orke r related 

exclusively to magazines. 

The Loeb and Welkowits depositions are submitted 
to substantiate defendant's position and specific reference 
are made in our memorandum thereto. 

We also respectfully refer to'J^f^enles 
deposition and the Newborn deposition to which reference. 

are made in our memorandum. 








1229a- 

Delson & Gordon 

The Hon. Dudley B. Bonsai -2- September 24, 19 H 


The above four depositions are being submit - 
on the basis of the understanding that the Court 
accept additional documentation in support oi the po-.i ^on 
of either the Government or the defendant in order to 
avoid any extension of the within trial. 

We appreciate the Court's courtesy in granting 
us an extension of time to file our memorandum herein. 


Resi 


; fully, 


GH:SRM 

Enc. 




GEORGE HALPERN 


CC: Gerald A. Rosenberg, Esq. 

Asst. United States Attorney 


I 









CA 74-2114 


Form 280 A-Affldavlt of Service by Mail 
Rev. ~ H2 

AFFIDAVIT OF MAILING 


State of New York ) «s 
County of New York ) 

Pauline Troia being duly swore, 

depocea and eaya that the ia employed in the Office of the 
United stataa Attorney for the Southern Diatrict of New York. 


Octo] 


That on the ist-h d ay of 
19 74 he eerved a copy of the within 


F.VMAiM 


by placing the same in a properly poatpald franked envelope 
addreased: 


faxe, Racon, Bolan 8. Manley, Lsqs. , 
39 Last 68th St. 

New York, NY 10021 


And deponent further says 

s he sealed the said envelope and placed the sane in the 
mail chute drop for mailing in the United Statea Courthouse, 
Foley Square, Borough of Manhattan, City of New York* 

l 0.uJL - A ^ 


Sworn to before me this 


18th 


day of October i 9 74 







' VA H? R p- BRANNON 
Public, State of New York 
, ,. f ,Np. _ 24-0394500 

Cert ln „ County 

plj* n L w York Ccinty 

1 «rm Expires March 3ft 197S 






















